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ADVERTISEMENT 


TO 

THE THIRD EDITION. 


' I "'HE Author has endeavoured to render this 
work Jess unworthy of the favourable re- 
ception it has obtained from the profession and 
the public, than it has been in former editions. 
The alterations and additions which are now 
made have so much encreased its size, that it 
was found advisable to sepai'ate the Appendix 
of statutes into an additional volume. Owing 
to these circumstances it became impossible to 
preserve the paging of the last edition, which 
was anxiously desired. The friendship of 
Messrs. Maule and Selwyn has enabled the 
author to insert all the judicial decisions upon 
his subject, from their valuable manuscripts, 
including those of the last term. A few which 
he did not receive in time to incorporate with 
the work, will be found prefixed to the first 
volume. 


$■ Krug’s Botch Walk, fnn$r Temple, 
Pctemher 28th, 1813. 




ADVERTISEMENT 


TO 

THE FIRST EDITION. 


r JTIE importance of that system of our laws, 
which respects the civil oeconomy and com- 
forts of the poor is so obvious, that it is hoped 
an attempt to offer some facilities to persons 
concerned in the administration of them, will 
be received with indulgence. 

For this purpose it has been thought con- 
venient, instead of giving the numerous cases on 
every branch of the subject, to reduce the sub- 
stance of the decisions into 'the form of a treatise. 
The words of the judgment of the court are pre- 
served as much as possible, but it is disentangled 
from those circumstances of an individual 
nature, which could be of no use in illustrating 
the principle upon which the determination is 
founded. When, however, a more minute state- 
ment of the case seemed necessary, it has been 
given in the language of the report. 

The presentwork differs, not only in its outline, 
from those of Dr. Burn, and Mr. Const, but also 
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ADVERTISEMENT. 


in its general arrangement ; and it will be found 
to treat of some subjects, which are either 
omitted altogether, or but slightly touched upon 
in those valuable productions. 

The object has been not only to unfold the 
theory and doctrine of the law, but to supply in 
some degree the want of personal experience, 
by pointing out the manner in which that theory 
is to be applied in practice. The mode of proof, 
necessary to establish ther different kinds of set- 
tlement, is set forth with some minuteness j and 
such a general statement is given of the manner 
of conducting appeals before courts of quarter 
sessions, as is consistent with the various rules 
of practice, which are different in different 
courts. An account is likewise added of the 
practice on the crown side of#tlie court of King’s 
Bench, as it respects the orders of magistrates 
removed thither by certiorari. 



ADVERTISEMENT 


TO 

THE SECOND EDITION. 


HPHE present Edition will be found to vary 
A from the former in the following particulars. 
The arrangement in some parts of the work has 
been changed, with a view to a more perspicuous 
exposition of the subject. A considerable por- 
tion of new matter has been introduced, includ- 
ing a chapter upon acquiring a settlement By 
paying Parochial Taxes. The style and lan- 
guage of the work has been altered in various 
places, while the index has been enlarged consi- 
derably, and the collection of statutes in the ap- 
pendix rendered more cotinplete. 

Such cases as have been judicially decided 
since the original publication of the work, have 
been inserted in their proper places, except 
the determinations of last Michaelmas Term, 
which are prefixed to the first yolume. They are 
taken from a manuscript copy of Mr. East’s 
notes, with which he kindly furnished the au- 
thor, and arc appropriated by suitable references 
to those parts of tho book under which they 
-should be arranged. 

S King’s Bench Walk, Inner Temple, 

Der 18. 1807. 
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But it is now decided that they will connect in the 
following case : 

The King againit Inhabitants of Ribcliestcr. Two jus- Snurday, 
tices by their order removed Robert Salthouse, his wife ° v ‘ ** 
and two children by name, from Ribcliestcr to Church, 
both iu the county of Lancaster, The sessions, on ap- 
pt.d, quashed the order, subject to the opinion of this 
c unit upon the following case : 

The pauper Robert Salthouse, wlien of the age of 17 
or thereabouts, was bound apprentice regularly by in- 
denture dated the 2d of November, 1790, to Messrs. 

1 \ < l and Co, Block or Calico Print Cutters, tor the 
term of <ix years, the said Messrs. Peel and Co* by the 
said indenture, covenanting (amongst other things) to 
pay to the pauper, the sum of six shillings w eekty during 
the said tenn. Tluse indentures were prayed to |ia\e 
been executed by the pauper Robert Salthouse and lus 
mother, but no evidence w r a$ given of their -Ji&ving been 
executed by Messrs. Peel and Co. The pauper during the 
fiisl two years of his said tenn served the said Messrs. Peel 
and Co. and slept in the said Township of Ribcliestcr. 

Alter the end of that period, the pauper \y assent by his 
said masters to work for them* in the safd township of 
Church, 'and he accordingly worked in the works of his 
said masters in Clutch, and slept there, ‘except on the 
Satin day and Sunday nights, wheh he went to sleep with 
r his 
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his mother in Itibchestcr, and returned on the Monday : 
the employment of his said masters being at the .works in 
Church as aforesaid; eleven other apprentices left the 
works at Churektwi the Saturday* and returned on the 
Monday. The yn stejrs, ^Messrs. Peel and Co., knew this, 
and it was the usual Custom fo/ the apprentices to do so. 
The pauper continued to Wbrkand sleep in the manner 
last mentioned, for the term" of two years longer, at the 
end of which time he entered into an agreement with 
Henry Wajmsley, of Ribchcstcr aforesaid, for five meals 
in each week, for one shilling and eight-pence a week, 
and he accordingly went every Saturday night to Walm- 
sley’s house, in Ribchcstcr, and returned to the works in 
Church as aforesaid, and slept there, except upon the 
Saturday and Sunday nights as' aforesaid. The pauper 
continued to reside and sleep in the manner lastmention- 
ed for a quarter of a year, and until a Saturday above 
Shrove Tuesday 1 795, when the pauper 'received his pay, 
and never returned again to the sen ice of his said mas- 
ters. On the night before this Saturday he slept in the 
works at Church as abovemen tinned. The pauper, when 
asked whether when he quitted the works on the said 
Saturday he had determined not to return again, said that 
he could not say that he did determine not to return, but 
that it seemed he did not return. When asked whether 
on quitting Messrs. PeeP$ works in Church, for the last 
time on the Saturday afternoon, he had formed any in- 
teirfJon not to return, he answered that he had not — be- 
ing asked the said question as to Sunday, he made the 
same answer ; and further said that he could not fix up- 
on any particular point of time when he determined not 
to return. The pauper slept at Wal in stay’s, in Ro- 
chester, bn the night of the Saturday in question, and 
for the whole of the succeeding week ; he then hired 
himself into another employment, and returned no more 

4 to 
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to serve the said Messrs Peel and Co., as has been # 1 - 
feadj stated* 

Lord Ellenbovoughj^C' 3 , In this tftse the master 
liad be n in the habit of receiving' bath 'hi* appi entices 
after they had £one home, and by so receiving them he 
shewed that' it wa » not his purpose to renounce them on 
that account * On Saturday night the pauper went in 
pursuant e of the usual indulgence, audit does not appear 
^what lu* intention was at that time, either of returning 
or slaying. He did not, however, return on the 
Moiubv ; the end aud conclusion therefore gives its 
chuaeter and denomination to the original act of depar- 
ture. Fill’s nornon oprri • imponit. From what was 
fi ully done we must decide as to the determination of 
tin app:e»itia, vnIkii lm went away on the Saturday. 

W ' find lha he did not re 41111, and tliat he did not as 
f avion y a\aii hinw If of the absence from Saturday to 
Monday' as an indulgence. In the King v. Stratford- 
upoi-\u>ii (1), a sen ice was performed, the contract 
theicf * 0 lemained undissolved. Here the apprentice 
b;y not r 'turning on the Monday, must be considered as 
baling broken the contract on the Saturday when he 
quikod his ma lei's v.oiks; and* consequently the Filday 
night v is the last night of his residence as an appi entice: 
the settlement therefore waj» at Church, where lie slept 
on that night and not at Ribchester. 


Le Blanc, J. There is one question which has very 
property not been touched upon in the argument. It is 
stated that no evidence w as given of the indentures hav- 
ing been executed by the piaster. But it appears that they 
were executed by the pauper, and tliQt is sufficient. Tlu 


von. 1. 


(!•) 1 1 

b~ 


que uon 
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question here is whether there was any residence under 
the indentures of apprenticeship aftet* Thfe y ' Saturday, 
when the pauper left his master's serviceman# never 
afterwards returned^: without looking into the mind oi 
the apprentice/ we have one , clears %act which cannot 
deceive us, Viz. that when he*' left $ie service on die 
Saturday he received his wageSj&p to that time, after 
which (lay he does not receive any more.' It appears 
therefore that lit* was not in the service of his master 
atiez quitting his service on the Saturday. 

* Bayley J. 1 am of the same opinion. It is impos- 
sible to say that this apprentice was sen ing under the 
indentuies of apprenticeship after the afternoon of the 
Saturday. The court cannot look to what was passing 
in the,nund of the apprentice, but to his acts. From 
the nature of the work he w as employed locally at the 
manufactory during the ordinary working days : but 
Irom Saturday to Monday he was free from his master. 
If then he was to have that time entirely to himself/ at 
what time did he leave his master’s service ? It must 
be taken that he was not in a condition to do any 
act of service for his master after the Saturday 
afternoon. 

Dampier J. The case of the King v, Under- * 
jmlbeck(j), cited in argument, is the only case at all 
like the present; but in that case the master recog- 
nised the departure of the servant: for he paid him 
wages for the tithe of his absence. That therefore 
affords a clear distinction between the two cases. # Here 
the apprentice was at weekly wages paid every Saturday; 
and the only question is, whether there was a con* 

'i) $ T«rm Kej>.j8/. 

structure 
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structiviB, service, which was to go on during the 
Saturday .and Sunday. It to me, tha.fc the cir- 

cumstance of the apprentice;iic)t haying returned on the 
Monday, shews, that 4 the service determined on the 
Saturday, when received his last wages ; although, if 
he had come backvagain, the master by receiving him 
again would have recognised him as his servant during 
the period of his being absent. 

‘ Order of Sessions quashed. ( i ) 


Vol. I. page 507. 

And the authority of Rex v. East Bridgeford lias 
been recognized in the follow ing case : 

Rex v. Barnsley, 1 Maule and Selw. 377. On appeal 
against an order for the removal of Robert Gill, his 
wife and children from the township of Barnsley to 
the township of Killinghale, both in the West Riding 
of the county of York, the court of quarter sessions 
discharged the order, subject to the Opinion of this 
court on the following case: John Gill, the father of the 
pauper, was bound apprentice by indenture, dated the 
fh>t clay of December 1 764, io Thomas Harrison, in 
the township of Clint, for seven years, and served five 
years, until his master died, when in consideration of 
three guineas paid by William Bradfield, he wa* 
assigned by Elizabeth Ilaiviscn (widow of the said 
Thomas Harrison), by an unstamped indorsement on 
the indenture, ipr the remainder of his term in the 
words following: April 14th 17 69. Be it remem- 
bered, that I Elizabeth Harrison of Clint in the parish 
of Ripley, do acquit and assign Over my apprentice 

( 1 ) Manle and Selw, MSS. 

* b a 
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John Cdl, foi i»H 1 1 10 umaindcr of his said appren- 
ticed. ij> unto William Biadficld the younger, of 
Killing! ah” {Signal) Elizabeth Harrison, William 
Bradfield ; Witnesses William Hays, George C la i be- 
som 


No evidence wns ofiu’td to shew that Elizabeth was 
% either the executrix or adoiinistiatrix of Jier husband 
Thomas Harrison. John Gill went to ahd served 
William Bradfield, jn Killinghale, till the expiration of 
his indenture. John Gill's* Jiunily for the last seven 
years had been regularly relieved by having his rents 
'paid by the township of Killinghale, dining which time 
he and his family were residing in another paiidi. 
The pauper Robert CHI l lias not done any act to gain a 
settlement for himself. 

Tlie Attorney General and Scarlett, in the order of 
sessions, admitted that a stamp was not ncetViny at the 
time of the assignment, and also that if the circumstance 
of relief had stood by itself, the sessions would Iu:vt* 
been authorized by the case of Rex L \ Wakefield, in 
drawing a conclusion dificrciit from that which the v had 
come to; it Inning been decided m that case tlmt relict 
afforded to the* pauper’s father, during his rosidei.ee in 
another parish, was evidence of the pauper's settlement 
in the parish affording the relief; but still it was but 
i deuce, and therefore maybe rebutted by other cir- 
cumstances. Now here it appears that the relief was 
given under a mistake 1 of the settlement being in Kil- 
linghalo, for the assignment of the apprentice by E. Har- 
rison was not such an ' assignment as would confer a set- 
tlement. It does mot appear that she had any legal 
interest in the* apprentice; she was not proved to have 
been executrix, and even it she had been, it should seem 
from the preamble of stat. 32 O. III. c. $7,, wliich 
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statute gives a power to the executor to assign, that 
before the act the apprenticeship ceased' cm the death of 
the master. [Barley, J. observed that the act waik 
confined to parish apprentices.] It muat be ailmittecf 
that in Hex v. East Bridgnorth which was holme the 
act, such an assignment as the present was Lolden suf- 
ficient, and there it was argued as if thp widow was to 
be considered as excctitrix de son tort ; but that argu- 
nient does not seem to be Confirmed by the decision in 
Hex v. Chirk; and suppose the widow had been sued 
as an executrix,' and she had pleadeTlm ufiqucs execu- 
trix, could thifc assignment have been given in evidence 
tv) disprove such plea ? [Lord KHenborough C. .F. r fhe 
■words “ I assign over my apprentice," pm port tlmt she 
had an interest. Le Blanc, J. I suppose the ground 
taken at the sessions was this; that at the distance of 40 
years from the assignment, bv which alignment the 
widow lias assumed to act as if she had interest in the 
apprentice, and after the paiLh had maintained the 
pauper's family for’ seven years, whilst resident in 
another parish, the sessions ought not to have required 
actual proof of her being executrix.] The sessions 
might draw the conclusion which they have drawn, that 
she was not executrix. Besides {here is another objec- 
tion? viz. that this assignment was by indorsement on 
the deed, but it is not competent to assign over a deed 
without a deed: therefore it could nbt be a regular 
assignment without a deed. [Lord Ellenbcrough C. J. 

But it might operate as a consent of the widow to the 
change of service. Baylcy, J. The a^e of St. Petrox r. 

Stoke Fleming shews, that such assignment need ndt be 
by dobd.] 

Lord Ellei thorough, C. J. The only doubt is whether, 
where the sessions hare drawn a conclusion palpably 
erroneous upon two points, wfc should send the case down 
b 3 again. 
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again, or in ease of the parties draw the irresistible con- ^ 
elusion ourselves. The relief given by the parish of 
|Killinghall to the family of John Gill for seven years, is 
Hvidence of such preponderating weight that I should 
think any judge would direct a jury to find upon such 
evidence, (supposing the question legally to come before 
them,) that Gill was by some means or other a settled 
inhabitant of that parish* It does not indeed amount to 
an estoppel ; but it is cogent evidence against the parish. 
The sessions also ought to have drawn a different con- 
clusion on the other point. The assignment (which it 
is admitted, was not at the time required to be stamped) 
is in its form an assignment by the widow, “ as my ap- 
prentice,” and at this distance of time we will presume, 
if necessary, that she was lawful executrix, or even if 
she were executrix of her ow n wrong, still according to 
the case of the King v. East Biidgeford, if the pauper 
lived 40 dajs under that assignment we should hold him 
settled in the parish ; and one case is enough on such a 
subject. 

‘Per Curiam, Order of Sessions quashed. 


Vol. II. page 32. 

Also if the value of land is increased by cultivation 
pre\ious to the occupation, and by reason of an agree- 
ment to that effect, it is capable of conferring a settle- 
ment as has been decided in the following cases : 

The King against the Inhabitants of Ringwood, 
1 Maule & £elw. 381. By an order of two justices, 
Charles Trowbridge, his wife, and children, were re- 
moved from the parish of Tollard Rojal, in the county 
of N^ilts, in the parish of Ringwood, in the county of 

Hapts* 
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Hants. The sessions, on appeal, cpnfirmed the order, 
subject to tlie opinion of this court oh the following 
case: 

The pauper being legally settled in the parish of Tol- 
lard Royal, and renting, a cottage there of the. annual 
value of thirty shillings, about Easter 1806 took adfiry 
of seven cows, at seven pounds a cow, for twenty weeks. 
The cows were to be fed on lands of upwards of ten 
pounds annual value, part lying in the parish of Cran- 
bourne, and part in the parish of Ringwood. The pau- 
per also had a stnall house with the dairy, situate in the 
parish of Ringwood, in which the pauperis wife and 
family resided during the whole twenty w r eeks ; and the 
pauper slept sometimes at Tollard Royal and sometimes 
at Ringwood. For about 1 2 weeks of the time he slept 
at Ringwood, and about eight weeks in his cottage at 
Tollard Royal, of which he kept possession during the 
whole time. About nine o’clock of the night before tjie 
pauper gave up the dairy, having slept the preceding 
night at Tollard Royal, he came to Ringwood to pack 
up his furniture, and fetch back his wife and family ; 
and he passed the night there,' but did not sleep nor 
go to bed, but w$s occupied in packing up his goods. 
A waggon came about two o’clock in the morning to 
take the goods, and the ^pauper, his wife, and family, 
with the waggon and goods, left their house at Ring- 
wood between five and six o’clock in the morning, and 
returned to their cottage at Tollard Royal. The pauper > 
afterwards quitted this cottage, and in the same year 
rented another cottage in the same parish of Tollard 
Royal, for which he paid two guineas a-year, and he had 
the use of a yard for his beasts, fowls, and pigs to run in* 
for which he paid one pound a-ypar, and his landlord had 
the use of the yard at tlie same time, whilst he occupied 
this cottage and yard, he took nearly an acre of land ki 
4 b 4 another 
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another parish, at ihb rent of eight pounds from Easter 
to October following, for - planting potatoes. The 
ground had been dug. by the landlord for that purpose, 
and it would hot have been let for more than half that 
price, if it had not been dug. The pauper got a good 
profit by his crop: he also took, twenty-eight lug of 
land of another person, which w r as ploughed for the 
same purpose ; for which he paid fourteen shillings, 
and during the time he rented these pieces of land, lie 
Jived with his family in Ins house at Tollaid Royal. 
Other land is let in the same parish at the same rale, 
when ploughed and prepared ready for potatoes in 
like manner. Iu a common way, ail acre of such 
la^nd would not let for more than' tw o pounds though 
when dug for a crop of potatoes it would let for eight 
J pounds. 

Grose, J. — The only question is, whether the pau- 
per came' to settle on a tenement of the yearly value 
of ten pounds. Looking at the case, we find that he 
went to Tollard Royal with lii^ family, and re- 
sided, there more than forty days. As to the value of 
the tenement which he occupied during that time, it is 
expressly stated to be above ten pounds ; but it has been 
contended that the land which he rented from Easter to 
October for planting potatoes, might be worth eight 
pounds for that time, and yet not of that value lor a 
year. ^ .That proposition I do not understand, and there- 
fore cannot assent to it, - „ 

Le Blanc, J. — In this case the pauper rented a cot- 
] tage in Tollard Royal, at tw r o guineas a-ycar, during 
which time he ^also rented nearly an acre of land in an- 
other parish, from Easter till Oitober, for planting 
potatoes, at the rent of eight pounds';* which land had 
- 4 been 
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been previously dug by the landlord, and would not 
have been let for more than half that prioc, if it had not 
been so dug. The pauper also took another piece of 
land at fourteen shillings. All these premises taken to- 
gether at the rent for which {hey were lot, amount to 
above the value of ten pounds. But the question is, 
whether we are to reduce that value by taking’ the land 
which was let for eight pounds, at the rent for which 
it would' iiavc been worth to be let if it had been in a 
different state ? or in other words, whether we are to 
deduct from the rent the value of the labour bestowed 
by the landlord on the premises before lie let them ? I 
think the court must look to w hat w as the value of the 
tenement at the time the pauper came to settle upon it, 
w ithout considering by what means it became of that 
value. I agree with the gentlemen who have argued on 
the other side, that the value of the tenement increased 
by the labour bestowed upon it after the letting cannot 
be taken into account ; as if the pauper had taken it at 
the rent of five pounds, and had bestowed labour upon 
it to the amount of five pounds more, that would not 
have made a renting of ten pounds. But where the 
labour has been previously bestowed, so as to make the 
land fairly worth the rent at the time it is taken, the 
court cannot separate the- value of that labour from that 
of the land. 

Bayley, J. — This is nothing more than a party tak- 
ing land in a high state of cultivation, which ha* ren- 
dered it of the value agreed to be given for it at the 
time of the taking. Nor do I think that it would have 
been worth less if it had been taken for a whole year. 
It is urged, indeed, by the counsel, that if the pauper 
hud takfch it for a year, lie w ould have had t6 dig it 
himself and then it would have been of less value to him 
than what was given for it for a shorter period; but it 

docs 
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does tiot follow, that if he had taken it for a year, he 
would necessarily have had to dig it, I think, there- 
fore, that this tenement, coupled with the other pro- 
perty, amounts to a tenement of more than i ol. a-year. 

Order of Sessions quashed, (i) 

.The King against, the Churchwardens and Overseers 

of the poor of the parish of West Cramore. 

* 

On appeal against an order of two justices for the 
removal of WilliaimNon is, Ezel his wife, and their four 
children, from the parish of Monckton Dcverell, in the 
county of Wilts, to the parish of West Cramore, in the 
county of Somerset, the court of quarter sessions con- 
firmed the order, subject to the opinion of this court on 
the following case : 

A settlement in the parish of West Cramore was 
proved by the respondents, subsequently to which the 
pauper rented a house at Monckton Deverell, of the va- 
lue of 3I .per ann. and occupied it and resided thereon 
for four years. During one year of his said tenancy, 
he rented of one Mary Rossiter 136 lugs of land, at 
Monckton DeVerell, at the rate Of pd. per lug, amount- 
ing to the sum of 5I. 2s. for the purpose of planting po- 
tatoes. i He also, at the same time, rented of one Ben- 
jamin Maish, 58 lugs, at Hill Deverell, an adjoining 
parish, at the same rate of pd. per lug, amounting to 
‘ 21. 4s. pd., the rentings together amounted to 1 ol. 6s. pd. 
The pauper agreed to take the land of Mary Rossiter, 
ready ploughed and manured ; when he took it the 
ploughing and manuring was begun? but not finished, 
but when he entered upon it, it wus quite prepared. 
At the time of planting, he followed Mrs. Renter tp 
plough, and planted the potatoes himself, which were 

V; See Itex v Purlcy, 16 Past, ia6, 

afterwards' 
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afterwards covered in by the plough. The agreement 
with Maish was similar to that with Rossiter ; when the 
pauper took and entered Maish’ s land, it was ready 
ploughed and manured. The potatoes were planted in 
the same manner as before stated. The two pieces of 
land, together, Without being ploughed and manured, 
were worth about 2I. 8s. 'per atm.* but being ploughed 
and manured, were woitli what the pauper paid for 
them, namely, 7I. pd. The pauper took the two* 
pieces of land in the spring, for hoe crop, and he 
planted the potatoes in* May, and took- the crop out in 
November. 

Gaselee and A. Moore, in support of the order of 
sessions, said, that this case had been reserved at the 
sessions before the case of Rex v. Kingwood, which, 
however, could not be relied on as decisive of the pre- 
sent case, because there the land had been dug by the 
landlord before the letting ; whereas, here it is found 
that the ploughing and manuring was not completed 
when the pauper took the land. And Le Blanc, J. in 
Rex v. Kingwood, says, “ that the value of the tene- 
ment, increased by the labour bestowed upon it after the 
letting, cannot be taken into the account/’ — This agree- 
ment was, in effect, to take the land, and to employ the 
landlord as his labourer to improve its value. * %t is quite 
clear,' that if the pauper had employed labourers him- 
self, and thereby raised the value, a settlement would 
not have been gained ; and this is in substance the same 
thing. 

Lord Ellenborough, C. J. The pauper agreed to 
take a tenement, which should be of a certain value ; 
and at thBljame when he entered on it, it was of that 
value; for* the ploughing and manuring were then 
finished. * 


xliii 


Le Blanc 
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Le Blanc, -J. The distinction relied on.does not vary 

the case ; because no precise sum was agreed to be paid 

for the labour. The observation alluded to must be 
¥ 1 t 

taken with reference to the case then before the court, 
and not as applicable to a case of this kind. 

Both orders quashed. ( i ) 

VoL II. page 92. 

And the authority of Rex v. Mattingly has been re- 
cently recognized and adopted in the following case: 

The King against the Inhabitants of Olney. The 
court of quarter, sessions for the county of Buckingham, 
discharged an order of two justices, for the removal of 
Richard Mayes from the parish of Olney, in the said 
county, to the parish of Earls Barton, in the county of 
Northampton, subject to die opinion of this court on the 
following case : 

'The respondents proved the pauper settled at Earls 
Barton, by a certificate, dated the 25th of July, 1788, 
and directed to the parish of Olney, acknowledging him 
to be a legally settled inhabitant of the parish of Earls 
Barton. In order to shew a subsequent settlement, the 
appellants proved, that whilst die pauper was residing 
in the pjvsh of Olney, under the said certificate, in or 
about the month of September 1800, and some tftne 
prior to the execution of the deed of feoffment herein- 
after mentioned, he agreed with one Michael Ilinde, 
that he the pauper would purchase a messuage belong- 
ing to Hindc, situate in Olney, at the sum of 52I., if 
Hinde would allow 40I., part of the said 52I. to remain 
upon mortgage, to which Ilinde consented; and, in 
pursuance thereof, by deed of feoffment, be<j^ng date 
the 8th of October* 1800, Hmdc, in consideration of the 


(i) Maule and Selw. MSS. 


sum 
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sum of yal. therein mentioned to bo paid by the pauper, 
convejoct to him (the pauper) in fee the said meffiiage; 
and upon the deed of feoffment there was indorsed a 
receipt for the consideration-money of 52I., but in fact 
only 1 2I. wete paid to II in do, and the remaining sum 
of 40L was secured tq$him by deed of mortgage 1 bearing 
date the 9 th of Octobei, 1800, by which the pauper, 
pursuant to the agreement before mentioned, demised 
the said messuage* to Ilinde for a term of 1000 years, 
iu consideration of the sum of 40I* in deed of mortgage 
mentioned to have been paid by Ilinde to the pauper; 
and there was a piovho for the deed’s becoming void 
upon payment by the pauper, his heirs, executors, or 
administrators, to Ilinde, his executors, administrators, 
or assigns, of the sum of 4b!., with lawful interest, 
upon the pth of April then next ensuing. The feoff- 
ment and deed of mortgage were both executed at the 
same time, and remained, together with the title-deeds, 
in the custody of Ilinde. The pauper immediately 
entered into pofIef$ou of the messuage, arid continued 
to reside therein, and paid the interest upon the said 
sum of 40I, to Ilinde* until the execution of the deeds 
hereinafter mentioned; but, during such time, never 
had any ability to pay off the principal* About a month 
before the 12th of June 1812, the pauper agreed with 
one Thomas Bowden to sell to him the said messuage, 
in consideration of the sum of 60b, and sooi> afterwards 
Botvden paid to Ilinde the stun of 40I. in discharge of 
his mortgage. and in part of his (Bowden’s) purchase- 
money, and 1 ecei\ ed ft on Ilinde the title-deed** toge- 
ther with the deeds of ft aliment and mortgage, width 
Ilinde hud never delhered up to the pauper* Aftvi- 
wards, by indorsement on the said indenture of mort- 
gage, bearing date the i^fji of June 1812, Hindu, in 
Consideration n>f 40b to him therein* mentioned to b- 
paid by the pauper, assigned the term of tooo years 

to 


xlt 
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to the pauper, and by deed of lease, dated respectively 
the 12 th and t?th of June 1812, the pauper conveyed 
the messuage to Bowden in $e, for the consideration of 
60I.: and 20L, being the balance of the purchase-money, 
were then paid by Bowden to the pauper. The in- 
dorsement and iuderitines of lease and release were all 
executed at the same time. The question for the opi- 
nion of the court is, \vhcther the pauper gained a 
settlement ir\ ttys parish of Olney, hy the purchase of 
n the above estate and residence thereon, 

Grose J. The question is, whether this was a pur- 
chase for the sum of 30I. bona Jide paid, so as to satisfy 
the statute 9 Geo. I., where the purchase was contracted v 
for the secuVity to be given for part of the purchase- 
money, and such part never paid by the pui chaser. 
The case in substance states, that the piemises were 
mortgaged for 40I. bf the purchase-money, and that that 
money Was not paid. But I think that the considera- 
tion must be bond Jide paid at the time of the purchase, 
in order to satisfy the statute. Then it is clear that 
this was not a purchase of an estate for 30!. paid at the 
time, the consideration-money having lemained upon 
security. 

Le Blanc J. The stat. 9 Geo. I. tnaefs, that no 
person shall gain a settlement by Virtue of any puicha^e 
of any estate, whereof the consider lion doth not 
amount to 3 ol. bond /id* paid. The question aji es on 
the purchase. The pui clnise-moncy amount* d to 52L, 
of which 1 2I. only were paid at die tune, the rest was 
left on mortgage to the vendor. The ciicumstance 
distinguishes it from the cases cited, where the paity 
purchasing paid the whole money to the vendor by bor- 
rowing a part aHundtis so that theic he had credit to 
borrow of others. Bijt in Rex v. Mattinglev, which has 
1 2 not 
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not been cited, it was held where the purchaser con- 
tracted fpT the purchase of a copyhold estate for 39I., 
which was mortgaged for 32I. and paid only 7b, and 
was admitted subject to the mortgage* that it was not 
a purchase for 30I. bona jide paid so as to take it out of 
the statute. That is a direct authority on this part of 
the case. But it has been argued upon a supposed 
difference* inasmuch as the purchase-money was ulti- 
mately paid in the subsequent transaction with Bowdenr. 
But how does it stand ? All that was done by Bowden* 
w r hen he became the purchaser of the estate* was to pay 
off the incumbrance in order to get the title-deeds into 
Iiis hands, which had never passed from the original 
seller into the hands of the pauper; that was a payment 
therefore made by Bowden for his own benefit, and not 
on behalf of the pauper. Bayley, J. concurred. 

Order of Sessions quashed. (1) 


Vol. II. page 1 2 1. 

And for another case in which the court held that a 
settlement should have been presumed from relief given 
in a foreign parish. — Rex v. Barnsley* Addenda. 

Vol. I. p. xxxv. 


(1 1 Maule and Selw. 
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CHAPTER I. 

Of the Manner of providing for the Poor pi'evious to the 
Statute 43 d Elizabeth, cap . 2. 

r £"HE duty of maintaining the poor is said to have de- 
volved upon the clergy for some ages after the in** 
troduction of Christianity into England. Originally a 
fourth, and afterwards a third of their tithes was devoted 
to this charitable purpose, and administered by the in- 
cumbent under the superintendance of his bishop (1). 
The churchwardens and principal inhabitants are sup- 
posed to have taken some share in making a judicious 
application of this parochial fund (2). But if such .in- 
terference ever did take place, it was by the rector** 

(t) Kennct. fmpropr. 14, 15. (a) 3 Burn, tit. Poor. 

1 Black Com. 359. Burn’s Hist, of 
the Poor Laws, 1, &c. 
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permission, for they had no power to direct the expen- 
diture, or control the misuse. ( i ) 

The period is not ascertained at which this portion of 
tithes was applied to other purposes. We may conjec- 
ture that it was gradually re-assumed, through the in- 
crease of monastic institutions. The principal or recto- 
rial tithes of many parishes, being appropriated to the 
use of religious orders, they undertook a share of the 
burthen, as they retained the funds originally set apart 
for the poor’s fupport. 

The legislature does not appear to have interfered with 
this application of ecclesiastical revenues, except in a 
solitary instance. In the 1 5 of Richard the second an 
act passed, requiring, “ that in every licence to be made 
“ in the chancery of the appropriation of any parish 
“ church, it shall be expressed that the diocesan shall 
“ ordain, according to the value of such church, a con- 
“ venient sum of money to be paid and distributed yearly 
" of the fruits and profits thereof, to the poor pa- 

rishioners, in aid of their living and sustenance for 
" ever.” (2) 

Until the first attack made upon monastic property at 
the dawn of the reformation, the revenues of the clergy 
were administered in other respects according to the rules 
framed for particular endowments, or the general regula- 


• (1) *« In ancient times, tithes were 
**. divided into three parts, — the first 
“ for maintenance of religion, the 
“ second for the church, and the 
u third for the poor ; but the third 
* division was a matter of charity 
u rather than of right. When by the 
u second Later an council, in the 
“twelfth century, (A. D. 1139,) 
u tithes were appropriated to particu- 


“ lar parishes, they were net con- 
“ sidered as making in any part a pro- 
M vision for the poor, which might be 
“ claimed as a right.” Per Lord 
Loughborough, C. J. Steel v. Houghton 
et ux. 1 H. Black. 5 2. 

(a) Chap. 6. enforced by 4 H. IV. 
chap. 12. 5 Hen. IV. Rot. Pari. 74. 
1 Gwill. 14. 
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tions ordained for the government of the church and the 
discipline of its members. Several statutes were passed to 
regulate the internal a’conomy of religious houses; but the 
object of these laws was to ease the regular clergy from 
an oppressive and tributary hospitality exacted by the 
powerful, which absorbed their revenues and usurped the 
portion of charity and the dues of the indigent. (1) 

The alms supplied by monasteries, together with hos- 
pitals and other institutions founded and endowed for the 
purpose of charity, constituted the chief but not the sole 
resources of those who fell back upon their fellow-crea- 
tures as unable to sustain themselves (2). The effects of 
persons dying intestate were vested in the ordinary, to be 
applied, among other pious uses, to relieve the poor of his 
diocese; and private charity derived vigour and energy 
beyond the common impulse of humanity, from the su- 
perstitious notion that prayers purchased by donations 
to the poor, conferred everlasting happiness upon the 
dead. 

The aged and impotent poor had no other sources oi 
support, until the reign of Henry VIII.; for since 
the conquest, neither the common nor statute law made 
any direct provision for the purpose, unless permit- 
ting the poor to beg by licence can be deemed an ex- 
ception. 

The author of the Mirror states indeed (3), that by the 
common law, 44 the poor were to be sustained by parsons, 
44 rectors of the church, and the parishioners, so that none 
44 of them shall die for default of sustenance.” But no 
method is pointed out by which the performance of this 

(1) Stat. 3 lid. I. ch. i. 35 Ed. I. (2) 1 Black. Com. 359. 

stat. 1. c.i. 9 Ed. II. stat. I. c. n. (3) JMirr. c. I. s. 3. 

1 Ed. III. stat. c.io. 14 Ed. III. 
ftat. 4. c. 1. 
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duty could be enforced, or its omission punished ( ij» 
Such abstinence from regulation on , the part of our civil 
government, is no slight testimony that the clergy devoted 
a sufficient portion of their immense property to maintain 
the poor (2). If any objection can be made to their con- 
duct, it is, that their charities were lavished with incon- 
siderate humanity, detrimental to the industry and police 
of the country. 

The various and highly penal laws made during this 
period against vagrants and sturdy beggars (3), a descrip- 
tion of persons nourished in their way of life by the 
largesses of misguided piety, gives some countenance to 
this opinion. 

But a more direct proof of the fidelity with which the 
clergy administered the trust reposed in them, arises from 
observing, that the first legislative attempt to provide for 
the impotent poor, was made in the same year when the 
property of so many religious houses was vested in the crown. 
The first great act of dissolution 27 Henry VIII. c.28. 
affords a decisive testimony, not only of their hospitality, 
but of their efforts to promote agriculture and industry. 
It enacts, that all persons to whom the king shall 
demise the sites and demesnes of any of the dissolved 


(1) 1 Black. Com. 359. Mr. Jus- 
tice Gould was of opinion that, “ ever 
44 s}nce the settlement of parishes, the 
“ poor inhabitants were esteemed as 
“ parishioners, and their necessities to he 
“ relieved by the parish to which they 
44 belonged.'* Steel v. Houghton et 
ux. 1 H. Black. 55. But the opinion 
of Lord Loughborough, C. J. fb. JZ. 
seems contra, post. 6. 

(2) A third, and some say a greater 
proportion of the entire property of 
the kingdom was vested ift th« clergy 


at the time of the conquest, and in. 
the reign of Richard 11 . they held a 
fourth. At the commencement of the 
reformation, the regular or monastic 
clergy are calculated to have possessed 
what amounted to a fifth of the re- 
venues of the kingdom, See a Burn's 
Ecc. Law. tit. Monasteries, and the 
authorities there cited. 

(3) See them collected, Burn’s 
Hist, of the Poor Laws, chap. %, 
p. a*. 
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houses, shall keep an honest continual house and household 
there; and for that purpose occupy yearly as. much" of 
the demesnes in ploughing and tillage of husbandry, as 
the said religious had done before, on pain of 61. 13 s. 4d. 
a month, and the justices in sessions were to inquire 
thereof. This regulation continued until 2 1 Jac. I. when 
the clause was repealed. 

The 27 Hen. VIII. c.25. contains the first provision by 
which particular districts are directed to support their poor, 
so that none of them of very necessity shall be compelled 
to go openly in begging. The act was enforced by a trivial 
penalty of 20s. per month. Many schemes were proposed 
and enforced by subsequent statutes to accomplish this 
object. They are collected in the fourth chapter of Dr. 
Burn's history of the? poor laws (1), and it is sufficient for 
the present purpose to point out their general tendency in 
the words of that respectable author. 

“ It is curious" (says he) (2) “ to observe the pro- 
* c gress, by what natural steps and advances the compul- 
“ sory maintenance became established. First, the poor 
“ were restrained from begging at large, and were con- 
“ fined to beg within certain districts. Next, the several 
44 hundreds, towns corporate, parishes, hamlets, or other 
44 like divisions, were required to sustain them with such 
“ charitable and voluntary alms, as that none of them of 
“ necessity might be compelled to go openly in begging. 
<c And the churchwardens, or other substantial inhabi- 
“ tants, were to make collections for them, with boxes 
u on Sundays, and otherwise by their discretions. And 
<£ the minister was to take all opportunities to exhort and 
“ stir up the people to be liberal and bountiful. Next, 

(1) 12R.II. c. 7. 11 H. VII. c. 2. c. a. a & 3 Ph, & M. c. 5., 5 Eliz. c. 3. 
19 H. VII. c. 12. a2 H.VIII. c. 12. 14 Eli*, c. 5. 

17 H. VIII. c. 25. 1 Ed. VI. c. 3. (a) Ch. 5. p.105. 

j* a Ed. VI. c. 16. 5 & 6 Ed. VI. 
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“ houses were to be provided for them by the devotion 
“ of good people, and materials to set them on such work 
“ as they were able to perform. Then, the minister, 
“ after the gospel every Sunday, was specially to exhort 
“ the parishioners to a liberal ’contribution. Next, the 
“ collectors for the poor, on a certain Sunday in every 
“ year, immediately after divine service, were to take 
(C down in writing, what every person was willing to 
66 give fpr the ensuing year; and if any should be obstinate 
“ and refuse to give, the minister was gently to exhort 
“ him; if still he refused, the minister was to certily such 
“ refusal to the bishop of the diocese, and the bishop 
“ was to send for and exhort him in like manner; if he 
“ stood out against the bishop’s exhortation ; then the 
“ bishop was to certify the same to the justices in sessions 
“ and bind him over to appear there: And the justices, 
“ at the said sessions, were again gently to move and per- 
“ suadchiin; and, finally, if he w ould not be persuaded, 
“ then they were to assess him what they thought reason- 
“ able towards the relief of the poor. And this brought 
ct on the general assessment in the fourteenth year of 
“ Queen Elizabeth.” 

This statute underwent some modifications during the 
government of that excellent princess ( i ). But in the 43d 
year of her reign (2), another act was framed upon those 
which had passed previously, and which is said to have 
first introduced a right to a maintenance by settlement (3). 
Under this statute, with a few alterations to be noticed 
hereafter, the fund for setting the poor to work, and 
maintaining those who are unable to do so, is raised at 
this day. 

(1) 18 Eliz. c. 3. 35 Eliz. c 4. (3) Per Lord Loughborough, C. J. 

39 Eliz. c. 3. c. 4. c.5. c. ax. Steel v. Houghton et uxor. iH. 

(2) C.a. Black. 53. 


CHAP- 
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CHAPTER II. 

Of the Local Divisions by r which the Poor are to be 
maintained . 

"piIE more ancient statutes for regulating tlie poor were Origin of 
enacted to repress their vagrancy, not to provide for 
their maintenance. They refer to the civil division of the parishes, 
kingdom into townships and hundreds, and not to that of 
parishes which respects our ecclesiastical institutions. ( i ) 

The first direct mode adopted for raising a fund to 
relieve the indigent, after the suppression of monasteries, 
was by collecting alms in the church. The former libe- 
rality of the clergy, their influence over the moral feel- 
ings of their parishioners, and the necessary connection 
between their functions and the duties of charity, induced 
the legislature to adopt a practice, which seems to have 
had its original foundation in the primitive institutions of 
our church. 

When money was thus collected by parishes, it fol- 
lowed of course that it should be distributed within the 
same limits. The 43d of Eliz. c.2. made no alteration 
in this particular, but devised a more effectual method 
for raising that fund, by which the poor were supported 
in parishes when the statute passed. 

It enacted, that “ the churchwardens of every parish, 

“ and four, three, or two substantial householders there, 

* 6 as shall be thought meet, having respect to the propor- 


(1) 12R.Il. c.7. 11 H. VII. c.2. c. 19. II. VII. c.12. 22 H. VIII c. 12. 

b 4 w tion 
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tibn and greatness of the same parish and parishes, to 
M be nominated yearly in Easter week, or within one 
“ month after Easter, under the hand and seal of two or 
u more justices of the peace in the same county, whereof 
u one to be of the quorum, dwelling in or near the same 
u parish or division where the same parish doth lie, shall 

be overseers of the poor of the same.” 

Sect. 9. provided, that where, any parish extends info 
more counties than one, or into different liberties, the 
magistrates of which possess an exclusive jurisdiction, that 
each set of magistrates shall nominate overseers within 
their respective jurisdictions, who are to execute the oft 
fice through the entire parish. 

Confined to By this act therefore, the appointment of overseers* 
parishes. arK ] evei y provision for the management of the poor, was 
confined to parishes. 

Or reputed It was decided indeed, that a village having a churdl 
parishes, own> and being held and reputed a parish prior to 

the 43 d Eliz. c. 2., and having all parochial rites and 
distinct churchwardens, is entitled to the separate govern- 
ment and maintenance of its poor within the meaning of 
the act, although it in fact constitutes part and parcel of 
a rectory (1) or parish (2), to the parson of which the 
tithes are payable. For the statute entrusts the admini- 
stration of the poor to the churchwardens and overseers; 
but the churchwardens of the parish are not in these' in- 
stances churchwardens of the village; the act, therefore* 
must be supposed to refer to such places as were reputed 
parishes at the time it was enacted, the churchwardens 
of which were to meddle with the church there 9 and by 
consequence with the poor* 

(1) Hilton v Pawle, Cro. Car. 91. (2) Nicholas v. Walker, Cro. Car. 

Of. Janet, 356. Hutt. 93. *. c. 394 2 Roll, Abt 66. 


But 
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< Bat the words of the statute could not be pushed to a r>om extend 
more extended construction. A vill not being a parish by pa^hwTy 
reputation prior to 43d Elizabeth, and having no distinct reputation, 
churchwardens, but performing its parochial rites, such 
as marriages, -burials, &c. subsequent to that act in the 
parish church, was’ adjudged to be within the parish, 
although it had made poor rates since the statute, and 
had possessed a chapel previous to the act being passed. 

For making rates will not make it a parish without all 
cither parochial rites. ( 1 ) 

Two inconveniences followed from the provisions of 
the statute, being confined to parishes : — 

1. Many considerable districts in the kingdom, more inconve. 
especially forest and abbey lands, were not situated within ^ 
any parish ; and consequently their poor could reap no c - 2- 
benefit from the act. No settlement could be gained 
there, no rate made, and persons who became chargeable 
to other parishes without having acquired a settlement, 
could not be removed back to be there supported. (2) 

a. Several parishes, particularly in the northern parts 
of the kingdom, were of such great extent as to render 
it difficult to fulfil the purposes of the act within such 
extensive limits^ Overseers being appointed for the 
whole parish, could neither inspect the wants nor the 
conduct of a numerous poor, spread over a district, 
many miles in circumference. The same circumstance 
threw considerable difficulty m the way of making and 
collecting an equal rate* 

To remedy this, it was provided by 13 and 14 Car. II. Upmedied 
c. 12. s. 21., which, after reciting, that “ whereas the in- 
u habitants of Lancashire, Cheshire, Yorkshire, North- 

(1) Rudd v, Foster, 4 Mod. 157. (2) Dotting *. Stokelane, Fort. 119. 

& Salt. 6ot. Bridewell v. Clerkehwtll, % Salk. 486. 

Deaft v. Linton, lb. 487. 

“ umber* 
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44 umber land, the bishoprick of Durham, Cumberland, 
44 and Westmoreland, and many other counties in England 
44 and Wales , by reason of the largeness of the parishes, 
44 cannot reap the benefit of the said act of the 43d Eliz.” 
enacts, 44 that all and every the ‘poor, needy, impotent, 
44 and lame persons, within every township or village 
46 within the several counties aforesaid, shall be main- 
44 tained, provided for, and set on work within the se- 
46 verai and respective townships and villages wherein he 
46 shall inhabit, or wherein he was last lawfully settled ; 
44 and there shall be yearly chosen and appointed two or 
44 more overseers, within every of the said townships or 
44 villages respectively.” 

This act, from the superadded words, 44 many other 
44 coiinties ; in England and Wales” was held to extend 
throughout the kingdom, notwithstanding the particular 
enumeration in the preamble, and a reference to them in 
the enacting clause, the counties specified being consi- 
dered as put by way of instances. ( 1 ) 

It was also held by a liberal and remedial construction 
of the words 44 every township and village,” that not 
only parishes of an inconvenient magnitude might be 
subdivided under the statute, but that overseers might 
be appointed for such towns and vills as were extra- 
parochial (2). 

Under the words of the act, however, overseers can 
only be appointed for a place which is either actually or 
by reputation a vill or township (3), or an hamlet, 

which 

(1) Dolting v. Stokelane, Fort. 219. (2) Dolting v. Stokelane, Fort. 419. 

Rex v. Justices of Middlesex, 1 Bot, 34. Rex v. Rufford, 1 Str.512. 

Pl.56. Clifton v.Churcham, And. 314. (3) Rex v. Justices of Bedfordshire, 
But the contrary had been decided so Cald. 167. Rex v. Showier & Atter, 
early as 27 Car, II. in Skillington v. 3 Burr. 1391. Rea v. Rufford, 2 Str. 
Norton, 2 Lev. 142. 1143. and several other cases. But 

Liddle- 
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which in common acceptation is considered as synoni- 
iqqus ( i ). An appointment therefore of overseers 64 for 
“ the precinct of the Tower, ot/mieisr called the parish 
“ of St. Peter’s, ad vincula within 11 is Majesty’s tower 
“ of London,” was quashed as bad. For it is not good 
as an appointment for a parish, under the words * I. * * 4 other- 
“ wise called the parish of St. Peter ad Vincula,” inas- 
much as the name or description which precede^ an 
<4 otherwise called is to be considered as the true one, 
and not the name and description which follows it (2). 
Neither is it good as as an appointment under 1 3 & 
14 Car. 2. c. 12. For precinct is a word of ambiguous 
signification; it is not a boundary of any parish or vill; 
it may be more than a palish or may be less; and the 
court ought not to intend that it is a township or vill, 
in order to make an appointment good that is not war- 
ranted by the statute (3). So an order of removal to 
“ a certain extraparochial place called Brewcomb’s 
“ Lodge,” is bad, for the court cannot intend it to be a 
vill. (4) 


Some questions have arisen as to what is a township what w a 
or vill within I he meaning of the a< 5 t. Lord I lard wi eke t0 ' vnshj F ? 
observes, that it is difficult to define exactly what is a 
township or village, and that it must be left to the judg- 
ment of the court upon the case stated (5). According to 


I. iddleston v. Mayor of Exeter, Foley 
19. seems corna. 

(1) Rex v. Morris, 4 Term Rep. 
55 0. And see the opinion of Probyn 

J. Rcx-y. Wtibeck, 1 15 ott, 34 . PI. 55. 
(a) It is held in conformity to this 

rule, that the addition ot a person in- 
dict'' d must piecede the otherwise 
called. John Fasti’s case, C10. El»z. 
583. 3 Bufct. 296. Semple’s case, 
Leach, Cro. Cas 326. 

• (3) Rex *y* Severn & Arnold, Say. 

378, 4 Burn J. Ovei seer, sect. 1. But 
see Liddleston v. Mayor of Exeter, 
ut supra. 


(4) Dolting v. Stokela.ie, ut snpra. 
But it is obsprved tht-io by P.uker, 
C. J. that “if it were said at Brew- 
comb Lodge, generally and lit' more, 
that might be mte>idrd a vill ;**' and 
if a place be named ge »«*ralh, >t shall 
be takeii to be and miei.dfd a vill. 
So the law intends everv paii h to be 
a vill until the contrary »s *hewn. 
Cooke v. Hundiedors of P mhill, 
8 East, 1 13. Adjudged, Vinkeston v. 
Ebden, 2 Salk. 5CI. 

(5) Rex v. Denham, Burr. 5 . C. 
37 - 

Lord 
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Lord Coke, there cannot be a town in law unless it hath* 
or in time past hath had, a church and celebration 0f 
divine service, sacraments, and burials (i). These cir-, 
cumstances may form a decisive criterion when the 
chapel is in its nature parochial (a). But ee tike words 
“ township and village’- are used in the statute to de- 
note subdivisions of a parish which has usually no more 
than a single church, and also extraparockial places in 
forests and elsewhere, which are often without one, a 
church and celebration of service can hardly be consi- 
dered as indispensable to distinguish the constitution of 
these local divisions, so far as resj>ects- the settlement 
If there is a and relief of the poor. Mr. J. Buller states one criterion 
countable. ^ a that where there is a constable there is a town- 
" ship ; for they may be a constable for a larger dis- 
u trict, but not for a smaller, and that the doubt in 
“ many of the cases lia& arisen where there was no con- 
“ stable (3).” Mr. J. Lee *cxpressed a similar opinion 
in a former case (4). The rule is the same in places where 
The number they have tythingmen and no constable (5). Earlier 
of houses. Cilscs state, that in order to render an extraparochial 


(l) Lord Coke defines it thus: 
Villa est ex pluribus mansionibus vici- 
nata et coliata ex piuribus vic’mis. 
I Inst. 115. b. and the authorities there 
cited. Spelman states its more modern 
signification to be plurium mansionum 
connexio. 

(a) See Rudd v. Morton, a Salk. 
501. This remark is not meant to 
efxtend to extraparochial places an- 
ciently appropriated for ecclesiastical 
and simitar institutions which originally 
formed no part of the civil divisions of 
the country, and to which the laws 
that provide for the poor seem not to 
be designed originally to extend. Such 
are the sites and areas of cathedrals, 
colleges and inns of court. See Rex 
v. Justices of Petexborough, Call 138. 


(3) Rex v. Sir Watts Horton, 
I Term Rep. 374. 

(4) Rex v. Denham. Burr. S. C. 

35 * 

(5) Waldrou’scase, 1 Mod. 78. But 
there must be a distinct constable for 
the vill or tithing. For Lord Hale 
observes, “ the parish of A. may con- 
“ tain the vills of A. B. & C., that is, 
“ where there are distinct constables 
“ in every one of them. But if the 
“ constable of A. doth run through : 
“ the whole, then is the whole but 
“ one vill in law. Or where the»c is 
“ a tithingman, it may be a vill; but 
“ if the constable run through the 
“ tithing, then it is all one vill/* Ibid, 
see also Green v. Proud, 1 Mod. 11 7. 

place 
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pkico subject to the poor laws, it must consist of more 
than two houses. ( i ) 

For the definition of a vill or township, is a place con- 
sisting of many mansions and many neighbours (2), or 
according to Lee J. it corresponds to the legal notion of a 
tithing (3). The reasoning of the judges in these cases 
seem to regard the state of the place at the time when 
overseers are to be appointed, as the material circum- 
stance, instead of its ancient condition, for they assign 
as a reason why there must be more than two house- 
holders to bring the place within the act, that otherwise 
the same persons would be overseers for life. (4) 

But the court in more recent determinations consider 
the ancient condition of the place as that to which the 
act meant to refer; and therefore overseers may be 
appointed for a vill by reputation, although there exist 
but two houses when the appointment is made (5). Yet 
whether more houses than two are not necessary to con- 
stitute a vill, where no other facts exist to prove it a vill 
by reputation, seems undecided (6) 


Towns and vills, being ancient divisions of the country, Townships, 
may be proved by different sorts of evidence, like any ^' Q wtd. 


(1) See the •pinion of Parker, C. J. 
Bolting v. Stokelane, ut supra. Of Ld. 
Hardwick, C. J. Rex v. Denham, ut 
supra. Per Lee, C. J. Rex. v. Wei- 
beck, 1 Botr, 33. PL 55. But Lord 
Mansfield expressed some doubts of 
this. Rex v. Eyford, Cald. 542. 

(2) Ante, 1 a. n. (1). 

(3) Rex v. Denham, ante,n. 11.(5). 

(4) Dolling v. Stokelane, Fol. 98. 
I Bott,32. notes. Rex v. Denham, ante, 
n. (3) Where Page, J. delivers it as 
Lis opinion, ** that a single house or two 
«* houses cannot amount to th« notion 

4 


tc of a township or village. If it had 
“ been formerly a town, and the houses 
“ were in fact decayed and gone, it 
“ would cease to he a town or village.** 
But see Lord Coke’s opinion, contra, 
pest. 11.(5). 

(5) Rex v. Eyeford, Cald.542. Rer 
v. Ronton Abbey, 2 Term Rep. 207. 
Rex v. Stubbs, 2 Terra Rep. 406. This 
conforms to Lord Coke’s opinion, that 
“ if a town is decayed so as no houses 
remain, yet k is a town in lawr. 1 Inst. 
1 15, h. 

(/i) Ihtd. 


other 
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other facts. The true point being, whether the place in 
question has been treated, as a vill or township, or at 
least reputed to be so? If a place has a constable, it is 
decisive evidence that it was so considered from time 
immemorial. But it is not the sole proof, because the 
appointment of a constable is hot essentially incident to 
the existence of a township. The number of llouses, or 
rather of families, may have been the original reason for 
giving this denomination to a particular place. But al- 
though this fact may be used as a ground from whence the 
existence of a township may be inferred, it is not equally 
decisive with the appointment of a constable, for the 
number of houses may have increased or diminished from 
accidental circumstances long after the division had taken 
place. It is sufficient therefore if it be shewn to have 
been a vill by reputation, as w here it has formerly had 
overseers, who received paupers and granted certifi- 
cates and the like (i). When that is shewn, an extra- 
parochial place may be deemed a vill, though consisting 
of only two (2) or three houses (3), as where it is not so 
it has been adjudged not to be a vill, although it compre- 
hended many mansions (4). 

Determina- Thus an extraparochial manor, once consisting of a 
yons* capital mansion and three keepers’ lodges in the park, the 
park being since converted into farms, of w hich there are 
five; each having a dwelling-house occupied by a different 
tenant, was held not to be a vill, never having been re- 
puted as such, or having had an overseer (5). In adhe- 
rence to the same rules, an hamlet, consisting of one 

(1) Rex <v. Eyeford, Cald. 542. (5) Rex v. Grafton, Bur. Set. Ca- 

But a voluntary relieving of the poor 101. This case was decided with- 
does not seem sufficient. See Rex v, out argument, and is so referred to 
Peterborough, Cald. 238. by Lee C. J. Rex v. Welbeck, 

(a) Rex v. Eyeford, supra, n. 1. iBott, 33. PI. 55. But it is cited as 

(3) Rex v. Ronton £bl>ey, supra, law by Aston J. Rex v. Tamwcrth, 

(4) Rex v. Justices of Peterbo- Cald. 28. 
rough, Cald. 238. 
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house and three or four hundred acres of land, being part 
of a parish, and paying to the church rates thereof (i); 
an extraparochial place, consisting of two houses and 
three hundred acres of land, belonging to and in the oc- 
cupation of several persons (2) ; one consisting of a farm, 
and capital messuage, inhabited by the tenant of the 
whole, a tenement part thereof inhabited by a poor widow 
and her five children, with three cottages (two ancient and 
one lately built), which are under-let by him to his la- 
bourers (3) ; a capital mansion house and large farm house 
thereto belonging, of the value of 200I. per year, with three 
other farm houses and farms belonging to each, worth to- 
gether 500I. a year, and containing within it four substan- 
tial householders, but being extraparochial, and never re- 
puted a vill, nor having a constable belonging to it (4). 
The extraparochial sites and areas of ancient cathedrals 
and colleges— *in ns of court, though consisting of many 
tenements (5), never having appointed overseers, nor been 
reputed townships, but having a private chapel not under 
the bishop’s jurisdiction, and without chapel wardens, do 
not come within the operation of the poor law. 

The court of quarter sessions has no power to divide a 
parish into townships, by an original order (6), or to erect 


(1) Rex v. Tam worth. Cald. 28. 

(z) Rex v. Denham. Burr. Set. 
Ca. 35. 

(3) Rex v. Showier & al. 3 Burr. 

(4) Rex v. Justices of Bedford- 
shire. Cald. 167, 

(5) Rex v. justices of Peterborough, 
Cald, Z38. It was stated in the case that 
Peterborough Minster was an extrapa- 
rochial. place, containing upwards of six- 
ty acres of ground, upon which were 
twenty-five dwelling houses at least, 
besides poor houses, of the annual 
value of 40I. ; that these houses were 


inhabited, except in the instance of 
the bishop and three of the prebendal 
houses, by laymen or strangers to the 
cathedral, mostly persons of fortune, 
who kept servants that acquired set- 
tlements therein. The poor had been 
supported by the dean and chapter, 
and not by the inhabitants, and 
there was neither constable, overseer, 
churchwarden, or other civil officer 
appointed for the precinct. 

(6) Rex i>. Flag, Fol, 8. 1 Const. 
Peart Westgarth, post. 16. n. (4). 
Rex v. Uttoxeter, Cald. 86. 

a vill 


Townships, 
&c. how 
erected int* 
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independent 

districtf> 


When ex- 
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places. 
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a vill into an independent district, which shall maintain 
its own poor. It is done by two magistrates, appoint-? 
ing overseers, in the same manner as those officers are 
appointed for districts which have sustained their poor 
since the statute passed. 

Where a vill or .township is* extraparochial, this is a 
matter of course ( i ). It seems to have been decided that 
the appointment must expressly call it a township or vill, 
or the courtwill not intend it so. (2) 

But magistrates do not usually interfere in the first in- 
stance to divide a parish into townships, where it has pre- 
viously maintained its poor in the aggregate. It is more 
prudent to take the opinion of the court of king's bench 
in another shape, as to the expediency of doing so before 
they bring a measure into effect, which may be attended 
with some responsibility. 


To divide a parish into districts two things are neces- 
sary, 1 st, It should consist of two or more distinct vills or 
townships, such as have been described (3). 2d, It must 

appear that the parish cannot otherwise conveniently enjoy 
the benefit of the 43d Eliz. c. 2. (4), 


For where a parish had two overseers appointed for the 
whole parish, and but one rate ; each overseer collected 


(1) Rex v . Ronton Abbey, a Term 
Rep. 207. 

(2) Rex v. Severn and Arnold, 
Say. 27$. But see Dolting v. Stoke- 
lane, F< rt. 213. Fol. 98. Vinkes. 
ton v Ebden, 2 Salk. '501, ante, iz. 
it. (4). There seems to be a mis- 
take in the report in Sayer. Den- 
nison J. is made to say, “ But as it is 
M not expressly called a township or 

* vill in the appointment, the court 

* ought’* [n$t] “ to intend that it i* a 

* township or vill in order to make an 
** appointment good which is not vrar- 


“ ranted by that statute.” The word 
not is omitted where it is here inserted 
in italics, and seems to be required by 
the obvious sense of the passage. 

(3) Rex -v, Justices of Middlesex, 
1 Const. 39. 1 1 . 62. Skillington v. Nor- 
ton,Freem. 412. 

(4) Per Lord Mansfield, Peart v. 

Westgarth, 3 Burr* 1610. 1 Bott, 

37. PI 59. Rex v. Uttoxeter, 
Doug. 246. Cald. 84. S. C. 1 Bott, 
41. PI. 62. Per Grose J. Rex. <i. 
Newell, 4 Term Rep. add. x Bott, 
58. PI. 69. 
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* x . y , vj j . i • 

his ,fyp* diyisipn; at the, end of the 
gfjSf f ijf there w ft suffhM in* the hands of -either) - so 
W u $k ,^as paid overdo the other as,to make v bqth<equai; 
and there t waa but, q^e workhouse which the overseers 
looked over by turns weekly. The court refused a man- 
damus to appoint separate overseers for a township, con- 
stituting part o£ the parish. For what is stated shews 
that the parish can do .very well under' 43 Eliz. e. a. 
without resorting to 13 Sp *14 Car. II. c. 13. “To bring 
“ it within the latter statute, they must shew it to be a 
^ distinct vill ; we expected they would have shewn that 
“ they had separate overseers, had 4 maintained their 
“ poor separately, and had a separate* rate.” ( 1 ) 

The inability of a parish to sustain its poor under the inability as 
provisions of 43 EKz. is a fact which should be distinctly nmsuppcar. 
stated, and may be ascertained by various circumstances. 

If one or more townships in the same parish are already 
separated, and provide for their own poor separately, it 
proves decisively that the parish cannot maintain their 
poor as a parish,, and consequently cannot have, the bene- 
fit of the statute (2). Another material ingredient to 
establish this point, although it is not so decisive a cri- 
terion, is the customary appointment of more than four 
overseers. (3) 


In some cases the court expressed an opinion that the Doubts as 
policy of 13 & 14 Car. Ij.c. 12. was mistaken, and that 
the divisions ought rather to be enlarged than diminished. c * ia * 


Thus Tyhere, it was found by a special verdict, that the inability 
parish of Stanhope in the county of Durham, being 20 ^"^miy 
mites lbag and & broad, mamtaiited its own poor by a shewn * 

(1) Rex v . Justice! of Middlesex, ( 3 ) P$r Buller, J. Rex o. Sir 
*4Bdtt,34AM.$6.’ ’ * 1 "Watts Hortoit, i Term Rep. 374. 

f (») See tho ephlidn of Boiler, J. 41 PW Lord Kenyon, 'C. J.' Rex 
Rex «. Sir Witts Horten r post, (3), Newell, 4 Term Rep. 266. 

tol. 1 . c general 
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general rate, and had one joint appointment of four over-' 
seers, who, with the four churchwardens, (one of each 
being respectively nominated out of each of four quarters 
or districts into which the parish was subdivided,) collec- 
ted the poor’s rate in the districts where they severally 
resided, but under one entire assessment for the whole 
parish, and carried it to one general fund for the joint 
relief of all the poor. This practice continued from 43 Eliz. 
until the midsummer quarter sessions for the county, 
9 Geo. I. when the sessions ordered upon motion, that 
“ the several townships or constableries within the parish 
u should separately maintain their own proper poor.” 
Since that time each of the quarters or districts had over- 
seers separately appointed, and separately maintained its 
poor ; and orders of removal were made from one quarter 
to another, and appeals heard and decided thereon* 
But about 1 2 years before the present question arose, two 
townships or constableries belonging to one of these quar- 
ters separated themselves from the remainder thereof, and 
have ever since maintained their own poor separately. 
The question was, whether the several places or districts 
were one entire parish, town, township or village, within 
the 13 & 14 Car. 11 . c. 12. The court were of opinion 
after two arguments, that to subdivide a parish it should 
appear that there was an inability in the parish to have 
the benefit of the act of 43 Elizabeth; that no such 
inability appeared, but quite the contrary for above one 
hundred and twenty years, so that there is no foun- 
dation for the division : that the acquiescence under the 
division by the order of sessions, was upon a false notion 
that the sessions had power to make it, which they had 
not; for it was a mere nullity, not being made upon 
appeal, but upon a motion on behalf of one of the quar- 
ters and opposed by the other ; and there is no incon- 
venience in setting right this wrong usage which had 
obtained for 40 years, but cannot vary the right. ( 1 ) 

(1) Peart v. Westgarth, 3 Burr. x6xo. and see Rex v. Seeding, Cald. 90, 
j ©st. %y 

So 
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So where a parish five miles in length and five in Inability 
breadth, contained five townships, Uttoxeter, Crake- notshewIU 
marsh, Creighton, Stramshall and Loxley, which jointly 
maintained their poor until 1730. From 1643 to l 7°3 
two overseers were elected for Uttoxeter, one for Loxley, 
one for Crakemarsh, Creighton and Stramshall, and one 
for Woodlands, which is part of the township of Uttoxe- 
ter. From 1703 to 1727 only two were elected for the 
parish. In 1730 a rate for the whole parish- was signed 
by two justices, in pursuance of a mandamus . In 1731, 
upon appeal by three townships, against a rate made for 
the whole parish, an order of sessions quashed the assess- 
ment, so far as it charged the inhabitants of those town- 
ships in respect of property situated there, towards the 
maintenance of the poor of the parish, and this part of 
the order was afterwards affirmed in the court of king's 
bench. In 1733 a mandamus issued, directing the ap- 
pointment of two or more overseers for the parish. In 
1734 two overseers were appointed by separate appoint- 
ments for each township. These appointments were 
removed the next term by cei'tiorari into B. R. and 
affirmed, no opposition being made ; since when separate 
overseers had been appointed for each township, and 
they had separately maintained their poor. An ap- 
pointment of distinct ovefseers for these townships was 
confirmed at sessions, subject to a case, which stated these 
facts. Being removed into the king's bench, the court 
quashed the order of confirmation. For though there 
were separate overseers from 1643 to 1703, yet all the 
townships, during that period, jointly relieved their poor, 
and a subsequent acquiescence in the contrary for 40 
years will not alter the law. The confirmation of the 
appointments in 1734 was of no authority, the question 
not having been raised; and the inability to receive the be- 
nefit of the act must appear, which is not here shewn. ( 0 


fi) Bex v, Uttoxtter, Doug. 146. C»ld. 84. 
C 2 


The 
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Removals The parish of St. Giles, Reading, consists of one 
cootherpa-* district, situate within the borough of Reading, and of 
rishes, &c. another situate within the hamlet of Whitney, which lies 
without it. There is but one church, but the hamlet had 
a constable and churchwardens from time immemorial, 
and separate overseers from 1648. These districts made 
separate rates as far back as evidence went; but in con- 
formity to an order of sessions made in 1649, one °f them 
paid three eighth and the other five eighth parts to the 
whole expences of the poor of both parts of the parish, 
the whole expences when incurred, being computed into 
one integral sum. The overseers for each, after relieving 
their own poor, accounted with the other reciprocally for 
any surplus or deficiency in their proportion. The over- 
seers for W. relieved their own poor separately, and kept 
separate accounts, which were separately allowed by two 
justices. Certificates had been granted by W. and other 
parishes had removed paupers thither, and received them 
thence, but this did not appear to have taken place as 
between the hamlet and the rest of the parish. For 
several years the poor had been jointly maintained in a 
poor-house to which the hamlet and borough part of the 
parish contributed in the stipulated proportion of 5 to 
3, and the inhabitants of the hamlet have constantly 
attended the vestry-meetings of the parish. 

Per Lord Kenyon C. J. On the facts disclosed in this 
case, it does not appear that these two districts which com- 
pose one parish cannot have, nor is it stated in point of 
fact that they have not had the benefit of the 43 Eliz. 
but on the contrary, almost every fact in the case goes to 
establish this point, that they have squared their conduct 
rather by that statute than by the statute 13 & 14 Car. II, 
c. 12. For if they had proceeded on the latter, there 
would have been no communion between them, and they 
would have acted to all purposes, as if they had been 
perfectly distinct parishes. It is indeed stated, that there 

have 
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have been removals to Whitney from several different pa- 
rishes; but it is not pretended that there ever was one 
from St. Giles’s Reading. — Probably distant parishes 
may have been deceived by these districts having separate 
overseers, and have concluded from thence that they were 
separate parishes; but their misconception cannot vary 
the case. — The material facts in this case are all included 
in those few lines which follow the order in 1649. — To 
that order I only refer as a date in the case ; for it is ex- 
trajudicial: but it is stated, that u ever since that order was 
made, the directions contained in it have been observed 
by the two parts of the parish of St. Giles, in regard to 
the respective contributions to the poor; that they have 
paid accordingly, the hamlet three-eighths, and the bo- 
rough part five-eighths, of the whole expences incurred 
by the poor of both parts of the parish ; the whole expences , 
when incurred^ being computed into one integral sum ; and 
that the overseers of each part have accounts with each 
other.” Then it appears to have been only one district, 
affording one integral fiind for the poor of both parishes; 
and that when one part has overpaid its proportion, the 
other has repaid it ; but it was merely for their own con- 
venience that they have subdivided themselves, as is fre- 
quently done in other parishes, where one overseer agrees 
to superintend one part of the parish, and another the 
rest. But with regard to the proportions, agreed upon Agreement 
in 1649, which each district was to pay, those, indeed, 
would not be binding at this time, if, upon enquiry, it proportions, 
should appear that they are unequal, considering the pre- Hndin* 
sent circumstances of the parish. If that had appeared in 
the case which is attempted to be inferred from it, that 
these districts cannot reap the benefit of the statute of 
43 Eliz. c. 2. the objection would be well founded ; but 
it appears that they have had the benefit of that statute. 

The only circumstance that can bear the semblance of an 
argument against this decision is, that these districts have 
had more than four overseers, but that appeared to be the 

C 3 case 
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case in several other parishes, on an inquiry directed by 
Lord Mansfield in Rex v. Loxdale ; so that though it 
may be a very material ingredient in these? cases, it is not 
a decisive one. As, therefore, it is not stated as a fact 
in the case that these districts cannot reap the benefit of 
the 43d Eliz. ; but it appears, on the contrary, from all 
the facts, considered together, that they had the benefit 
of it, we should overturn all the authorities, if we were 
to determine that these districts might now be subdi- 
vided.^) 


Appoint- 
ment of 
overseers for 
40 years in- 
sufficient. 


It may be collected from the foregoing determinations, 
that the continued appointment of overseers for separate 
townships for forty years is not a decisive reason for di- 
viding a parish into townships, as being unable to receive 
the benefit of 43 Eliz. c. 2., and that such an appointment 
derives no additional validity from a confirmation in the 
court of king’s bench, unless the court’s attention has 
been particularly drawn to the point. (2) 


Townships It seems also to have no great weight that the town- 

?" d,f ?. erent fchips of the parish are situate within different iurisdic- 
juriadictions. 1 1 . v 

tions(3); or that they have separated in obedience to 

an order of sessions, which being extrajudicial, is of no 

authority. (4) 


. The court of quarter sessions, upon an appeal against a 
rate for the entire parish of Beeding, 6tated the following 
case : - — 


Separation The parish of Beeding is a large parish, part of which 
indemnify 0 * 8 ca ^ € ^ the tything of Bewbush, which is twenty miles 
from the parish church, “ and cannot reap the benefit of 

(1) Rex v. Newell, 4 Term Rep. (3) Rex v. Newell, supr* Lane v, 

a66. Cobham, 7 East, 1. 

(2) Rex v. JLJttoxeter, ante, 19. (4) Peart v. Wesrgarth, ante, 18. 

See post. 29. Rex v. Newell, supra (1). 

43 Eliz. 
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43 Eliz. without inconvenience.” Tlie tything was rated 
with the rest of the parish in one rate until 1758, when 
upon an appeal by F. S, against a rate, an order of sessions 
was made by consent of all parties that the poor's rate be 
quashed as to the inhabitants of Bewbush tything, F. S. 
undertaking to pay the other part of the parish what they 
had paid in support of the poor of the tything, and also 
to enter into a bond to the inhabitants of the parish, ex- 
cept the tything, to indemnity them against all charges 
respecting the poor of Bewbush, the said parishioners 
undertaking not to include Bewbush in their rate, and 
that different officers shall and may be appointed for the 
tything. 

From that time the tything has never been rated to the 
parish, and has maintained its poor separately. But it 
did not appear whether the bond had been entered into, 
or whether any overseer had been appointed, or a poor 
rate made for the tything until 177 2, when the tything 
was included in a rate made by the parish. 

The sessions having quashed the rate as to Bewdly 
tything, the court of K. B. quashed their order, and 
affirmed the rate. The order of sessions is every way 
wrong. The rate for the whole division could only have 
been quashed ; for it was by agreement only that this se- 
parate division could exist as such, and that agreement 
could not have that effect, as never having been carried 
into execution. ( 1 ) 

A poor's rate was appealed against, as being made for* 
the township of Bcddington, when it ought to have been 
made for the whole parish. The sessions disallowed the 
appeal, but stated the following case for the superior 
court's opinion : 


Popuht'Ml 
decreased, 
and remora 
between 
towns! lips. 


(1) Rex v, Beeding, otherwise Seal, Cald.90. 
c 4 


Previous 
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Previous to 1739, the six townships of Beddington' pa- 
rish were united, and the poor were maintained by a rate 
made on the whole parish by four churchwardens and 
two overseers appointed for the whole parish. From 
1739 to 1753 it did not appear by what rate the poor 
were maintained, or how overseers were appointed. Since 
1 753, the parish has been divided into six townships, each 
of which had separate overseers, and maintained its poor 
by a separate rate. In 1798 two orders of removal were 
made, one from the township of B. to that of N., and the 
other from that of N. to B., both of which were acquiesced 
in. The p’arish is five miles in length and three in breadth, 
and has rather decreased in population. 

Lord Ellenborough, C. J. Down to the year 1 739 it is 
certain that the parish had the benefit of the stat. 43 Eliz., 
and it does not appear but that they had the same down 
to 1753 ; and since that time it appears that the popu- 
lation of the parish has decreased: from all which I 
should be led to conclude, that they might the more easily 
have the benefit of the statute. I know that different 
opinions have at different times prevailed as to the better 
policy of providing for the poor in larger or in smaller 
districts; but I had rather guide myself by the words of 
the act of Parliament and by the facts, than by any fluc- 
tuating policy, which sometimes leans one way and some- 
times another. Whether a parish can or can not have 
the benefit of the statute, is a fact which the sessions ought 
to find upon all the circumstances laid before them, and 
not leave us to presume it how we may ( 1 ). Then, have 
the sessions here found the fact ? or have they stated those 
facts from whence we must necessarily see that the parish 
can not have the benefit of the statute ? They have not 
done either. The case must go back to them to find the 
feet (2). 

(i) S. P. Per Buller, J . Rex v. (2) Rex v. Watson, 7 East, 1x4. 
Uttoxeter, Cald. 87. But see post. 

At 
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At the Old Bailey, in London, a case was referred to ricts ,n 

, . . , . , 1 . ' , .j' different 

the justices, which was this: — One letcher, a widow, counties, 
having several children by her former husband, who lived 
in the parish of St. Botolph, without Aldgate, which lies 
in two counties, viz. London and Middlesex, marries a 
second husband, and then they put the children to nurse 
at Enfield, in Middlesex, and then the mother dies, and 
after her the father-in-law. The nurse applieifor money 
to the parish of St. Botolph, which hath one church- 
warden, and several overseers of the poor of the county 
of Middlesex and city of London, and the pamhr^tes 
are several. The woman lived and died in that parish 
which lies in Middlesex, ’who contended with the other 
part of the parish in London ; and upon application to 
the quarter sessions in Middlesex, the justices of peace 
there ordered that that part of the parish which was in 
London should go equal charges in relieving these chil- 
dren ; and that part of the parish which is in London, 
not satisfied with the order, applied themselves to the 
gaol delivery at the Old Bailey, and there resolved by 
Pemberton, C. J. Dolben, and others, justices there, that 
without any particular usage to the contrary, the parish 
in both coun^es ought to contribute their shares towards 
the relief of the children, because the statute of 43 Eliz. 
cap. 2. names only parishes. But in regard it was made 
appear, that each part of the parish had distinct officers, 
and made distinct rates, and had used, time out of mind, 
to make distinct accounts to the justices of each county, 
the court did look upon each division as a separate parish, 
and therefore ordered, that the part of the said parish 
which lies in Middlesex shall pay the nurse and provide 
for the future for the children.(i) 

It appears from these cases, that a recent separation Rccent 8 f- 
between the component townships of a parish, is not material"" 

(1) Sir T. Raym. 476. The au- by Lord Kenyon, C. J. Rex v. Newell, 
thority of this decision is recognized 4 Term Rep. 266. ante, 22. 

considered 



26 


Of the Local Divisions for which Overseers appointed. 

considered as near so convincing a proof of its inability 
to reap the benefit of the statute, as the antecedent main- 
tenance of its poor as a parish before and after the 13 & 
14 Car. II. c. 12. is, that it may still continue to do so 
without having Recourse to the latter act. 

Fa&s neces- To enable the townships of a parish, therefore, to se- 
me town-*" P ara * e each other, where it appears that the parish 
ships origi- has had the benefit of the 43 Elizabeth, it must be shewn, 
naii> umte . f rom an increase of population, or some other cause, 
it is impossible that they can continue to reap the benefit 
of that#atute. (1) 

Long sepa- A long separation of distinct vills, and their being in 
ration mate- J ia bit of managing and supporting their poor exclusive 

and independent of each other by distinct officers, and 
by a separate rate, is the best and most decisive evidence 
of the necessity of recourse to the 13 & 14 Car. II. c. 12. 

Also where a parish 5 miles in length and 4 in breadth, 
consisted of 8 townships, and that of Euld / being one ; for 
60 or 70 years [and before for any thing that appeared to the 
contrary ) had separate overseers, a separate constable, and 
separately maintained its own poor, andfhi one case a 
pauper was removed from the parish to this township 
without an appeal, the court affirmed an order of sessions 
quashing a rate made for the entire parish. (2) 

Recent opi- The judges in one case intimated, that notwithstanding 
lic> n 3°&°~ W ^ lat been laid down in Peart v. Westgarth (3), 
14 Car. a. that the 1 3 & 1 4 Car. II. had proceeded upon an erro- 
CI » a * neous policy, it was their opinion that the poor were 
better maintained in small districts, where officers are 
more attentive to their duty, than in large ones. (4) 

They 

( 1) Per Ashhurst, J. Rex v. Leigh, (z) Rex v. Leigh, 3Term Rep.746. 
3 Term Rep. 746. And see the opinion (3) Ante, 17, 18. 
of Buller, J. Rex v. Sir Watts Horton, (4) Rex v. Leigh, supra. But the 

ante, 1 7. opinion of Lord Mansfield is contrary. 
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They remarked also in furtherance of this principle, Parises 
that wherever parishes come within the reason of 1 3 & Subdivided. 
14 Car. II. they may be still subdivided without regard 
to their former ability to reap the benefit of the 43 Eliz. 
except so far as it may affect the proof of their present in- 
ability, in the manner already stated. Or as it is expressed 
by Mr. J. Buller, 66 Though it should appear that a parish 
“ had enjoyed the benefit of the 43 of Eliz. yet if they 
“ could not now conveniently maintain their own poor 
“ jointly, we would permit them to divide themselves, if 
“ it contains such legal divisions as will admit of it.” (1) 


But in one case, where the quarter sessions found that 
the parish could not reap the benefit of the statute with- 
out inconvenience, the court of lung’s bench laid no 
stress upon the circumstance. (2) 

Where a parish consists of several townships, some of 
which are actually separated, and have distinct overseers 
under 13 & 14 Car. II. the Court will consider the re-' 
mainder as entitled to have distinct officers appointed, 
whenever they think proper to apply. (3) 


Rex v. St. Peter & St. Paul**, Bath. 
Cald, 213. post. Sc see that of Lord 
Ellenborough, Rex v. Wat son, 7 East, 
ax 7. ante, 24. 

(1) Rex v. Leigh, Ibid. But see 
ante, 24 . 

(2) Rex v. Beetling, ante, 25. See 
also the opinion of Lawrence, J. Rex 
•v. Watson, 7 East, 217. The legisla- 
ture seems to have been in favour of 
the policy of maintaining the poor by 
large districts if we can draw a conclu- 
sion from the statute, which enables 
parishes to unite in maintaining their 
poor. 

(3) It appeared by the affidavits 
for the rule, that the parish of Mid- 
dleton consisted of eight townships, 


each of which had immemorially a se- 
parate constable ; two of them from 
time Immemorial, and Ashworth, for 
70 years, had separate overseers. Be- 
fore the separation of Ashworth, there 
was a joint appointment of six and 
afterwards of five overseers, for the 
remaining townships, for which one 
general rate was made, but each over- 
seer acted within his own township, 
and at the end of the year there was 
a general settlement, and the ex- 
pences borne equally by all. It was 
further sworn, that the parish could 
not reap the benefit of the statute, on 
account of its largeness and great po- 
pulation. Rex v. Sir Watts Horton, 
X Term Rep. 374. 
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uui me Biit although a parish has resorted to. the provisions of 
co»>rt won’t 1 3 & 14 Car. II. c. 14. and maintained its poor by se* 
division * 6 parate districts, it is competent to the parish to cease 
when made, acting under the stat. of Car. II. and to recur to the pro* 
vision of the 43 Eliz. Formerly the court did not seem 
inclined to disturb the ancient separation of parishes into 
townships, although a reunion might enable the parish to 
support its poor with more convenience. Lord Kenyon 
stating that 44 the question is, whether at the time of 
44 passing the statute of Charles the 2d, the district was 
fi< in a situation to receive the benefit of the 43d Eliz. 
44 c. 2. ; for if the parish were properly divided at that 
44 time, nothing which has happened since will induce 
44 the court to make any innovation 5” and Mr. J. Buller 
observing, “ that though it was found that it was for- 
“ merly inconvenient to the parish at large to maintain 
44 their own poor, and though it was convenient to do so 
44 now, yet they would not assist in overturning the old 
44 practice, which might operate to the discouragement 
44 of individuals in reducing the poor rates in small dis- 
44 tricts.” (1) 

But this But the court’s power in this respect is altogether a 
question of question open to their discretion, the exercise of which 

discretion. ^ r , _ _ _ , . , 

must depend upon the facts of each particular case. 

Parish mny The competency of the parish to reunite by voluntary 
reunite. agreement, for the purpose of maintaining its poor by one 

joint rate, under the management of joint overseers, was 
determined in the following case : 

An action of trespass was brought to try whether a rate 
made by four overseers appointed for the whole parish of 
Wokingham was good, or whether three several rates for 
so many divisions of the parish ought not to have been made 
by separate overseers appointed for each. It was proved at 
the trial, that from all antecedent time down to the year 
1773, *h e parish of Wokingham, which was five miles 

(1) Rex v. Leigh, % Term Rep. 746. Ante, 26. 

*5 


long 
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long and three broad, had been divided into three dis- 
tricts, each of which had maintained their own poor se- 
parately; one consisting of the corporate town of Wo- 
kingham, which lies for the mbst part in the county of 
Berks, with a small part in the county of Wilts : the se- 
cond, consisting of such remaining part of the parish as 
lay in the county of Berks, called the Berks liberty: 
the third, called the Wiltshire liberty, lying in Wilts. 
During that time there had always been separate over- 
seers of the poor for each part ; two for the town, two for 
the Berkshire part, and one for Wilts ; separate rates and 
constables appointed, and there had been removals of 
paupers, and certificates granted from each of these parts 
to the other. In 1773 the town of Wokingham and 
the Berkshire district agree to unite, and invited the 
Wilts district to accede to the union, which the latter did 
in 1775. For the purpose of sanctioning such union a 
mandamus was applied for to the court of king’s bench, 
commanding two justices to appoint four overseers for the 
whole parish ( 1 ), to which no opposition or return was 
made; and from that period to the present time there had 
always been four overseers and no more appointed for the 
whole parish, who had made one rate, and conformed in 
all respects to stat. 43 Eliz. c. 2. 

Mr. B. Graham , who tried the cause, was of opinion 
at the trial that it was competent to the inhabitants of 
the parish in the years 1773 and 1775, to come to the 
agreement which they did, (laying no stress on the man- 
damus, which he thought arose out of the agreement) 
such agreement being in conformity to the general pro- 
visions of the stat. 43 Eliz. for the management of the 
poor, from which the parish had deviated without autho- 


(x) This is a mistake in the report, rate for the parish. See Rex v. 
the mandamus was to the church- Palmer, 8 East, 416. post. 30. 
wardens and overseers to make one 
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ri'ty, from that period to the passing of 13 & 14, Car. IL 
L 12. s. 21. which first sanctioned such a deviation; but 
that they were not bound to continue under the direction 
of the latter statute, if in point of fact the parish could 
avail itself of the provisions of the general antecedent 
laws, the 13 & 14 Car. II. only applying to such parishes 
as have not and cannot reap the benefit of the 43 Eliz. 
and in the present case he thought that the uninter- 
rupted usagfe for the last thirty years went to shew that 
the parish could have, because they in fact had it for 
that tirae. The jury found for the defendants under this 
direction; but also found as a fact, that prior to the 
agreement in 1773 — the three districts had always 
maintained their poor separately under separate overseers* 

On a motion for a new trial, the court of king's bench 
were clearly of opinion that the question was proper to 
be left to the jury, and that it was their province to de- 
cide whether the parish, under these circumstances, could 
have the benefit of 43 Eliz., and there was no evidence to 
shew they could not, opposed to the weight of usage for 
thirty years past, to shew that they might have, and 
actually had enjoyed the benefit of it. That the agreement 
in 1773 — 5 shewed that, in the opinion of the parishioners 
at that period, they might have the benefit of the statute; 
and it now appeared that they had in fact acted under it 
ever since. There seemed therefore to be no reason for 
disturbing the practice which had prevailed for so long a 
time, or scrutinizing every part of the direction, when 
the learned Judges' opinion and the verdict were sub- 
stantially right. ( 1 ) 

This case was afterwards brought before the court for 
a revision of their opinion, in the shape of a motion for 
a mandamus to two justices of the peace, commanding 
them to appoint two or more overseers of the poor for that 
part of the parish of Wokingham which lies in Wilts. 

( j) Cane v. Cobhatn, 7 East, 1, 

11 


The 
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The affidavits in support of, and against this rule, set 
forth several circumstances in addition to what appear in 
the foregoing case, and threw considerable doubt upon 
the fact, whether these three districts maintained their 
poor separately, at the time of passing the 13 & 

14 Car. II. But it is unnessary to state them, beyond 
what is noticed in the following judgment, pronounced 
after the court had taken time to consider the case. 

Lord Ellenborough, C. .T. “ This was an application to ap- 
point separate overseers for the three several districts and 
divisions within the parish of Wokingham, in the seve- 
ral counties of Berks and Wilts, under the 13 & 

14 Car. II. c. 12. s. 21. upon the alledged ground, that 
the inhabitants of that parish 64 had not nor could ” reap 
the benefit of the stat. 43 Eliz. Whether the parish had 
or could have the benefit of stat. 43 Eliz. at the time 
of the passing of the stat. 13 & 14 Car. II. appears 
doubtful upon the evidence laid before us in the affidavits 
on both sides. From the bonds of indemnity given by 
one part of the parish to another during the early part of 
the 17th century, prior to the year 1638, it is clear that 
the whole parish did not then maintain its Own poor 
jointl\ r , and as a parish. In the year 1638, which is a 
period nearest to the year 1662, the date of the statute 
13 & 14 Car. II., it appears that the sessions made an 
order for a joint rate, and if that order had been obeyed. 

(as in the absence of contrary evidence it may be pre- 
sumed to have been,) the mode directed by the 43 Eliz. 
was more likely to have been acted under sstd at immedi- 
ately after the time of passing the stat. of Charles, than 
any other less authorized mode of maintaining their poor. 

But supposing it were otherwise in point of fact, and that 
the parish, at the time of passing the statute of Ch. II. 
was not in a situation conveniently to reap the benefit of 
the stat. 43 Eliz. i. e. by a joint parochial rate for the 
maintenance of all its poor, under the joint management 
of not more than four overseers in the whole ,* and sup- 
posing 
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posing the poor to have been immediately thereafter 
maintained by three separate districts and divisions, as it 
is now sought that they should be, the question is, 
whether it were not competent to the parish, if they found 
it more convenient so to do, to cease acting under the 
stat. of Charles II., and to recur to the provisions of the 
stat. 43 Eliz. ? There is nothing in the language of the 
act which imports that parishes were in this respect then 
immediately to adopt that mode of maintenance for their 
poor, from which they should not afterwards be at liberty 
to depart. No decided case has excluded this provision 
from receiving a prospective construction. The words 
“ have not ” were of themselves sufficient to cover any 
then actually existing case, in which parishes did not 
reap the benefit of the stat. 43 Eliz. The word “ can- 
not” though in its strictest grammatical sense it applies 
properly to present time, yet familiar instances occur in 
which the word is used prospectively ; and as the varying 
circumstances of parishes may make the provisions of 
the statute of Car. II. as necessary in respect to future 
cases, as those which existed at the time of passing the 
act, we think sound construction requires that it should 
be deemed applicable to both descriptions of cases. The 
language of Lord Kenyon in Rex v. Leigh, 3 Term Rep. 
746., which goes furthest on this head, is rather applied 
to the expedient exercise of the discretion of the court, 
than to its legal power in this particular. Speaking of 
the time of passing the statute of Car. II. he says, “ if 
“ the parish were properly divided at that time, nothing 
“ which has happened since will induce us to make 
4< any innovation.” And Buller, Justice, in the same 
case* considers the discretion of the court in assisting 
parishes to act under the one statute or the other, as fit 
to be governed by considerations of convenience and 
policy, and not as concluded or bound down by the 
actually existing practice at or immediately after the 

passing 
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passing of the statute of Car. II. (i) According to the 
construction of the statute now adopted by us, the word 
cannot must be read as may not ; and the words u shall, 
“ after the passing of this act, be maintained,” & c. must 
be understood, not merely as imperative in respect to the 
then existing cases, but as applicable to other parishes 
also, which in future might be similarly circumstanced, 
and as ceasing to be imperative when any parish might 
reap the benefit of the stat. 43 Eliz. Considering it 
therefore as a question open for our discretion, whether 
we will gran^handamus for the purpose of introducing a 
different mode of managing the maintenance of the poor 
than that which obtained in this parish, without all ques- 
tion for the last thirty-two years, and probably even at 
and after the time of passing the statute of Car. II. : we 
cannot, in this case, discover any such preponderating 
reasons of convenience or policy as should induce us in 
the exercise of a sound discretion sp to interfere: and 
in the absence of such reasons, we think that the rule 
nisi 9 which has been obtained in this case, should be dis- 
charged. (2) 

But where two townships of a parish had maintained 
their poor separately under an agreement ever since 
1 3 & 1 4 Car. II. c. 1 2., the court of K. B. were of 
opinion that their having so long conformed to the 
agreement was strong evidence that the parish could 
not receive the benefit of 43 Eliz., although the case 
found that the entire parish had received it; and main-f 
tained its poor jointly previous to 13 & 14 Car. II. ; for 
so did every parish in a qualified sense, but it might be a 
benefit attended with such inconvenience as to make the 
statute of Car/ II. necessary. And when the sessions had 
quashed a rate made upon one of the townships in con- 
tradiction to this agreement, by rating non resident occu- 
piers for real property situated there, the court con- 

(1) Ante a;, 28. (2) Rexv. Palmer, 8 East, 4*6. 

vol. i. d firmed 
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finned the order, observing that if the parties wished to 
have their opinion whether the parish could reap tho 
benefit of 43 Eliz. c. 2., the proper proceeding would be 
by an application for a mandamus. ( 1 ) 

When a parish has been subdivided, the separate divi^ 
sions are to be considered with respect to the poor laws 
as separate parishes. (2) 


(i) Rex v. Inhabitants of Foreign of 
Walsall. Maule andSelw. MSS. 

The sessions upon appeal against a 
rate quashed it, subject to the court’s 
opinion on the following case. The 
parish of Walsall consists of two dis- 
tricts, one called the township of the 
borough of Walsall, aud the other 
the township of the Foreign of Wal- 
sall. The appellant, when the rate 
was made, was a resident inhabitant 
of the borough, and occupied the 
close in question in the Foreign, and 
was rated to the relief of the poor of 
the borough for that close, with the 
house he occupied in the borough. 
Prior to and down to the statute of 
the 13th & 14th of Charles 2* c. 12., 
the parish of Walsall received the be- 
nefit of the statute of the 43d Eliz. 
c. 2., and the poor of the borough and 
Foreign were maintained by rates made 
for the parish at large by the church- 
wardens and overseers appointed for 
the parish. On th'* passing of the 
statute of the 13 & 14 Charles 2 . 
c. 12 , some of the inhabitants cf the 
parish proposed that the borough and 
Foreign should separate in the mafn 
tenance of their poor, and that sepa- 
ra’e overseers for the borough and for 
•he Foreign should be appointed; this 
proposal was at ceded to by the test 
of the parish, upon condition that the 
ratable property of the parish, \vh ther 
situate in the borough or the Foreign, 
should be rated to the relief of the 


poor of the district in which the occu- 
piers resided : viz^j^a resident inhabi- 
tant of the borough occupied rateable 
property situate in the Foreign, such 
inhabitant should be rated for it to the 
relief of the poor of the borough by the 
overseers of the borough, and not to 
the relief of the poor of the Foreign; 
and if a resident inhabitant of the Fo- 
reign occupied rateable property si- 
tuate in the borough, such inhabitant 
should be rated for that propci ty to 
the relief of the poor of the Foreign, 
by the overseers of the Foreign, and 
not to the poor of the borough. An 
agreement to this effect was made4>y 
the inhabitants of the parish, and in 
pursuance and in faith of it, separate 
overseers for the borough and for the 
Foreign were appointed, and have con- 
tinued to be appointed down to the 
present time, and the poor of the two 
townships have been accordingly sepa- 
rately maintained, each in their own 
township, aud hive been removed by 
orders of removal from one to the 
other. This agreement Ijns been con- 
stantly and uniformly acted upon from 
the fust separation of the borough and 
Foreign m the maintenance of their 
poor, down to the making of the rate 
appealed against. 

Order confirmed. 

(2) Rex v. Kirkby Stephen, Burr. 
S.C. 664. 

Where 
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Where overseers are appointed improperly, either for 
an extra-parochial place not being a viR ; or for a vill con- 
stituting part of a parish, when it should be for the whole; 
pr when there is one appointment for the entire parish, 
instead of several for the component townships; such 
persons as are aggrieved may discuss the validity of the 
order in several ways. 

Those who wish to annul it, may bring the point 
directly forward. 


i. By Appeal to the quarter sessions, for the justices 
in sessions have an appellant ( i ), but no original juris- 
diction in appointing overseers (2). If the magistrates 
'entertain any doubts upon the legality of an appoint- 
ment, they should state the facts in a case, and make 
their order subject to the opinion of the superior court 
thereupon. But if the doubt be whether the place for 
which the appointment is made, be a vill or township , 
it seems expedient that the sessions should not adjudge 
it to be a vill even by reputation . For the court have in 
some cases held themselves concluded by that finding, 
and refused to exercise any judgment whether the sessions 
had rightly deduced the fact, from the circumstances set 
forth in the case (3). Indeed it seems to have been the 
opinion of the judges in a recent determination, that the 
justices ought in all cases to find as a fact whether a parish 
can have the benefit of the statute, and a case sent up by 
the justices for the opinion of the sessions was remitted 
back to be restated on that account. (4) 


(1) Rex v. Morris, 4 Term Rep. 
• 55 °- 

(2) Peart v. Westgnrth, 3 Burr. 

1610. 1 Bott, 37. PI. 5c;. £hil mer- 

lon & Flagg, 2 Sess. Cas. 260. I ; ol. 7 

(3) Rex v. Eyefordjwhen the cases 
had remitted to know whether the 
place was a vill hy reputation. Cald. 
542. Rex v. Ronton Abbey, % T 'erm 
Rep. 20Z. 

(4) Rex v f Watson, 7 Fast, 214. 

JL . ?'■ _ 


Yet qua‘ro, whether it would have 
been remitted, if »he sessions had stated 
such facts as might have enabled the 
court to see whether the parish could 
or could not have the here fit of 
43 Elia. ? See Rex r. Jut'.ic -s of 
Peterborough, ante. Peart v. West 
garth, ante, 33. Rex v. Sir W. Hor- 
ton, ante, 17, Rex *». Leigh, ante, 
26. And see pest. vol. , 1 . Chap. 
s. 3- 

\ id. 
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2d. By removing the order of appointment into the 
court of king’s bench by writ of certiorari ; when the 
court will quash it not only for such defects as appear on 
the face of the order (1), but upon a sufficient statement 
of facts disclosed by affidavit. (2) 

But the court will not quash such, an order after the 
year for which it was made has expired. (3) 

3d. By motion for a writ of mandamus , to be directed 
to two neighbouring justices, commanding them to appoint 
overseers for a district different from that for which the 
existing appointment is made, viz. for a township* within 
the parish, where overseers are appointed for the entire 
parish (4), or the reverse, where the appointment is re- 
versed. For wherever justices refuse to appoint overseers 
for a place which ought to have them, the proper remedy 
is by mandamus commanding them to do so, and if the 
case fall within the 13 & 14 Car. II. a mandamus is a 
writ of right, and the court must grant it. (5) 

This motion should be founded on affidavit making 
out a proper case to call for such an extraordinary in- 
terposition by the court, and must state an application to 
the justices to whom the writ is to be directed, and a re- 
fusal by them to make the order ; for it is not to be pre- 


(1) K Quashing an appointment 
u where the fault does not appear 
w on the face of it, is ex debito jus- 
“ titU. But where the fault does 
“ appear on the face of the appoint- 
“ ment, then the party has another 
“ remedy by action, and quashing is 
“ not ex debilo justitU.'* Per. Cur. 
Rexv. Butler, » Bott, 13. PI. 31. 

(a) Rex v. Great Marlow, % East, 
244. and the cases there cited, post. 
50 . 


(3) Rex «. Butler, 1 Black. Rep. 
639. 1 Bott, 1. PI. 3. 31. S.C. 

(4) Rex v. Justices of Middlesex, 
1 Bott, 34. PI. 56. Rex v. Sir Watts 
Horton, I Term Rep. 374. Per 
Lord Mansfield, C. # J. Rex v. Beed 
ing,Cald. 9 2, But this proceeding don’t 
apply to improper appointments for ex- 
tra-parochial places* 

(5) Per Curiam, sufira, note (4), 
and see Rex v. Foreign of Walsall, 
ante, 34. 


sunned' 
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sumed that compulsory means are necessary to oblige 
magistrates to do their duty. 

The court in grafting or refusing this rule on the 
merits, must determine whether one appointment should 
be made for the entire parish, or whether there should 
be distinct overseers for the several vills which are com- 
prehended within it. And where the material facts are 
sufficiently manifest from the affidavits, they will at once 
pronounce their judgment on the rule ( t ) ; but if there 
is any doubt or contradiction respecting them, the court 
will, by consent of parties, direct the question to be tried 
in a feigned issue. (2) 

When the mandamus is ordered to go, it must be served 
on the magistrates to whom it is directed, and they may 
either return that they have appointed overseers as they 
were commanded, or else set forth those facts upon which 
they submit to the court that they cannot lawfully obey 
the writ. If they adopt the latter method, and state in 
tlieir return a sufficient ground of defence for non- 
obedience, the court interferes no farther, however false 
that return may be. Yet if it be untrue, the party ag- 
grieved is not without remedy. He may have an action 
for a false return against those who made it, in which the 
truth or falsehood of what is alleged, will be controverted 
before a jury, and if found to be false by their verdict, he 
shall recover damages equivalent to the injury sustained, 
and shall have a peremptory mandamus to the defendants 
to do their duty. (3) 

4th. Those who wish to enforce the appointment* may 
do so; 


(t) Rex v. Palmer, ante, 33. (1). Hooper v, Carr, 7 Term Rep. 
(3) Peart v. Westgarih, ut supra. a 7 Q. 

Rex v. Jwftices of Glouctfter, cited (3) 3 Black. Com. xxx. 

d 3 . % 
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By preferring c£n indictment against the party who is ap- 
pointed and refuses to take the office upon him ( i ). When 
this indictment is tried, if any difficulty should arise in 
point of law, the jury will under the judge’s direction 
iind a special case or verdict, for the opinion of the supe- 
rior court (2) ; or if the defendant is found guilty by the 
judge’s direction, the law permits that the propriety of 
his opinion should be discussed before the court in a mo- 
tion for a new trial, upon the facts which appear from the 
judge’s report of the evidence. (3) 

It may be brought collaterally into question. 

s . Appeal j th. By an appeal against an order of removal; for 
agim^t .1 re~ die district that removes a pauper must take care 

in oval. # 1 1 

that the place to which it sends him maintains its 
own poor (4), and that a settlement is to be gained 
there. (5) 

6. Against 6th. By appeal against the poor’s rate. For it is a good 
da- rate. ground of appeal, that the poor’s rate is made for part of 
the parish, when it should have been made for the 
whole (6) ; or e converso for the whole, when it should 
only include a township (7); and the objection is equally 
fatal, that it is made for an extra-parochial place for 
which none ought to be made. 

(t) Rex v. Jones, 1 Const. 337. (5) Rex v. Denham, Burr. S. C. 3 7. 

PI. 408. Rex 1 j . Pardy, lh.339. PI. 41 1. Rex v. Taumortk, Cald. 28. 1 JRott, 
Rex v. Burder, 4 Term Rep. 778. 40. Pi. 61. 

(l) Peart v. Westward), 3 Burr.1610. (6) Rex Watson, 7 East, 214. 

(3) Rex v. Warner, 8 Term Rep. (7) Rex v. Leigh, 3 Term Rep.74^. 

37 5. They may first remove the Rex v. Newell, 4 Term Rep. 266. 
order into K.B., and have it confirm- But see»the opinion of Lord Mous- 
ed. Post. field, Ch. J. Rtx v. Seeding, Laid. 

(4) Dolting v. Stokelane, Fort. 219. 92. 

7O1. 
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Appointment , hois: enforced , 3 

7th. By action of trespass (1) or replevin (2), where 7 - Action, 
the rate is attempted to be enforced by distress ; for the 
rate being made for an improper district, is altogether 
void, and consequently the distress is illegal, being taken 
without due authority. 

(1) Hilton v. Pawle, Cro. Car. 92. 338. x H. Black. 267. Tracy v. 

(2) Riidd v. Fofter, 4 Mod. 157. Talbot, Salk. 532. Lane v. Cobham, 

Lord Bute v. Grindall, 1 Term Rep. 7 Taft, 1, 


* 4 
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Overseers. 


Church- 
wardens, 
how elected. 


By custom. 


CHAPTER II. PART II. 

Of appointing Overseers , and tlieir Duties . 


QVERSEERS of the poor are, i. The church war- 
dens (i): 2. Inhabitants who are specially appointed 
to the office. (2) 

Churchwardens should regularly be chosen annually in 
Easter week (3) ; they are usually two in number, one of 
whom, according to common right, is nominated by the 
parson, or in his absence by his curate (4) ; the other is 
elected by the parishioners. (5) 

Such is the general mode of election prescribed by the 
canons and recognized by the common law ; but it may 
be departed from where custom has established a differ- 
ent method of appointing to the office. 

Thus by custom both may be chosen by the parish- 
ioners without the clergyman (6), or by a select vestry (7), 
or by the old churchwardens (8), or by the lord of the 
manor. (9) 


(1) By 43 Eliz. c. 2. 

(a)Under 43 Eliz. c.2. and 13 & 14 
Car. a. c. 12. s. 21. See ante, 7. 

( 3 ) 89 Can. 

(4) Hubbard v. Pan ic*, 2 Str. a. 
1246. 

(i) 89 Can. Hubbard v. Penrice, 
ante (3). Stutter v.Freston, 1 Str. 52. 
But it seems to have been Sir M. Hale’s 
opinion, that of common light every 
parish ought to chuse their own church- 


wardens. Dawson v. Fowle, Hard. 
378. See also Lord Holt’s opinion, 
Rex v. Rice, 1. Ld. Raym. 138. 

(6) Warner’s case, a Cro. 532. 
a Roll. Abr. 234. Ward v . Brampston, 
3 Lev. 36a. 

{7) Dawson v. Fowle, Hard. 378. 

(8) Catcen v. Bar wick, 1 Str. 145. 

(9) 1 Burn’s Ecclesiast. I. aw, Tit. 
Churchwardens, cites Godb. 153. 


But 



Of appointing the Churchwardens . 

But such customs are to be construed strictly; for if 
through disagreement of the electors, or other circum- 
stances, the customary method of election cannot be fol- 
lowed, the custom is thereby laid out of the case, and 
the parish must elect according to the canon, (i) 


Where the right of appointing exists in the parish- Voters equal 
ioners, it is vested in the whole assembly, w ho are all up- 111 P ower - 
on an equal footing, so that not only the power of election, 
but likewise that of adjourning the meeting, resides in the 
majority of those assembled, and neither the parson nor 
his churchwarden possesses any right to preside in the as- 
sembly, or to adjourn the poll (2) ; and the bishop’s court 
cannot try the legality of the votes. (3) 


No person who lives out of the parish is eligible as 
churchwarden, although he occupies lands within it (4), 
and many residents are exempted from serving the office 
by the common law ; such are gce^s, members of parlia- 
ment, and clergymen ( j^^tornies (6), and clerks of 


the king’s bench (7). Others are privileged by statute, as 
apothecaries (8), freemen of the surgeon’s corporation in 
London (9), dissenters (10), those who prosecute a felon 
to conviction ( 1 1 ), Roman Catholic ministers taking the 
oath and conforming to the regulations specified, 3 Geo. 3* 
c. 32. Sergeants, corporals, drummers, and privates in 
the militia from their enrolment until their discharge. (12) 


Churchwardens must be sworn into the office before Sworn in. 
they can take its duties upon them. The archdeacon is 

(0 Catten v. Berwick, ante (7',. (6) Wilson’s ca c e, a Roll. Abr. tit. 

£2) Staughton v, Reynolds, 2. Sir. Privilege— 272, Barber’s Case, Ibid. 

1045. Fore. 168. Cas. Temp.Hardw. (7) Stampe’s Case, % Roll. Rep. 368. 

S. C. Palm. 392. S. C. 

(3) Per Ld. Mansfield," C. J. and (8) 6 C. 3. c. 4. 

Wilnaot, Rex v. Harris, 3 Burr, (9) 18 G. 2. c. 15. 

1422. (xo) 1 W. & M. c. 18. 

(4) Gibs. 2x5. (11) 10 6 c 11 W. c .25, See post 43. 

(5) Ibid. 4 (14) 26 G, 3. c. 107. s. 130. 


to 
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Of appointing Overseers . 


Mandamus 
to compel 
ejection. 


Overseers, 
by whom 
appoixired in 
parishes and 
vills. 

In places 
corporate. 


to administer the oath, and his function is altogether mi- 
nisterial, so that whatever reasons there may be to doubt 
of the party’s qualification for the office ( i ), or the va- 
lidity of his election, he cannot inquire into these matters, 
nor refuse to swear him in on .these accounts (2). By 
the canon 1 Jac. 89., churchwardens shall continue in 
office but one year, except chosen again in like manner(3). 
But this refers only to the period at which others should 
be appointed in their stead, for when once sworn in they 
continue in office until those who arc chosen to succeed 
them, are in the same manner sworn in. (4) 

If those persons who ought to chuse churchwardens 
neglect to dp so at the proper season, they may be com- 
pelled to it by a writ of Mandamus issuing from the court 
of king’s bench (5); and if the archdeacon should refuse 
to swear those who are chosen, that court will grant the 
writ to oblige him to administer the oath. (6) 

The appointment of overseers for parishes (7) or town- 
ships (8), is to be made in counties by two or more jus- 
tices of the peace. 

In towns and places corporate and cities, it is to be 
executed by the mayors, bailiffs and other head officers, 
being justice or justices of peace, and no other justices of 
peace to enter or meddle there (9). But it cannot be 
made by the head officer alone if there are other corpo- 
rate justices, the signature of two magistrates being ne- 
cessary in that case, as well as in counties. The statute 
only means to give justices, in corporations, and head of- 

(1) Rex. */. Rice, i Ld. Raym. (5) Stutter*/. Freston, 1 Str. 5a. 

138. 1 Salk. 1 66. (6) Rex*/. Dr. Harris, 3 Burr. 

(2) Rex v. Simpson, 1 Str. 610. 1420. 1 Burn’s Ecdes. Law, Tit. 

Rex.*/. White, 2 Ld. Raym. 1326. Churchwardens. 1 Com. Dig. Tit. 
Sec the distinction taken by Lord Holt, Mandamus ( A). 

Rex. */. Twitty, 2 Salk. 433. Also (7) 43 Eliz. c. 2. s. I* 

Eitzg. 195. (8) 13 & 14 C. 2. c. 12. s.21. 

(3) 3 Com. Dig. Eglise, (F 1.) (9) 43 Eliz. c. 2. s. 8. 

(4) 188 Can. I Burn’s Ecclesiast. • 

Law, Tit. Churchward jus. 


ficcrs 
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When to be appointed. 

fleers where there are no justices, the same power as 
justices in counties; in sessions (where there are justices) 
as well as out of it. ( i ) 

But an alderman of London has power given him est- in Loud 
pre&sly by the statute, of doing and executing in every 
respect so much as is appointed and allowed to be done 
by one or two justices of a county. (2) 

When a parish extends into more counties than one, in parishes 
or part lies within the limits of any city, town, or place 
corporate, the justices of the county and head officers of coumks 
the city shall, within their several limits, wards, and juris- 
dictions, execute the ordinances respecting overseers; 
but the churchwardens or overseers, or the most part of 
them of the said parishes, shall, without dividing them- 
selves, execute their office in all places within the said 
parish. (3) 

This appointment is to be made yearly, in Easter week, when to i r 
or within one month after Easter (4) j and if neglected, a PP uim - ,vi * 
the justices dwelling within the division, and every mayor, 
alderman and head officer, of city, town, or place cor- 
porate, where the default shall happen, is to forfeit cl. ^ 

V I r f tor default, 

tor every such default, to the relict of the poor, to be 

levied by the parish officers by distress, under a warrant 
from the quarter sessions. (5) 

But the statute is only directory, in commanding the ih-.t in- 
justices to appoint within the month, and imposing the 
penalty on those who neglect it. The court of king’s g^d. 
bench will not quash an appointment because subsequently 
made. For the act has no negative words restricting the 
power to a month after Easter, and should be construed 
so as to destroy the mischief and advance the remedy 

*(1) Rex v. Butler, I Black. 649. (3; Ibid. s. 9. Ante, Z. 

z I’ott, 13. Pi. 31- (4) 43EH7.. c. a. $ 1. 

(a) 43 Eliz. c. %. s. 8. (j) Ibid. s. 10. ' 


which 
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♦ 

which was to have proper officers set over the poor. 
But if a subsequent appointment was to be void, it would 
subject the parish to the inconvenience of wanting over- 
seers, by a default of the justices, which it was not in its 
power to prevent. ( i ) 

Mandamus After the month is expired, and no officer appointed, 

to compel . ...... 

an appoint- the com t upon application will grant a mandamus to com- 
t^rmouth P e ^ ^ ie magistrates to make one. 

Where an if an overseer dies, or removes from the place for which 

overseer . . . . . 

dies or re- he is appointed, or becomes insolvent, two justices may, 
trTrfap ° V " on 01lt 1 ^ lcrco ^ appoint another in his stead to continue 
point till new ones arc appointed. (2) 

another. 

This power The appointment of fit persons for the discharge of 

discretion- _ . „ 1 1 . .. . r . . . . ® 

ary in the this office, is a discretionary power vested m the justices, 

justices. W ] 1Q arc se l ec t such householders as they think most . 

proper, having respect to the circumstances of the place 

and condition of the individual (3). To enable them to 

make a fit selection, it is usual for the existing overseers, 

some time before the expiration of their year, to form a 

list of a sufficient number of substantial householders 

within the parish, proper to succeed to the office. Where 

this is not done voluntarily, the justices generally issue a 

precept to the high constable of the division, or constable- 

wick, commanding him to issue his warrant to the petty 

constables of those places in which it has been omitted, 

requiring them to give the overseers notice, that they 

shall forthwith deliver the same. (4) 

overseer*-^ Tlie 43 Eliz. directs that the overseers for parishes 
“ are to be four, three, or two substantial householders, 

(1) Rex v. Sparrow, 1 Bott, 21. Rep. 395. Rex v. Forrest, 3 Term 

PI. 39. 2Str.iii3. Rep. 38. 

(2) 17 G. 11 . c. 38. s. 3. (.;) See Burn’s Jiwlice, Tit. Peor 

(3) Rex o. Chard stock, 16 Vin. (Overseers). 

Ahr.4T5. Rex. v. Stubbs, 2 Term 


“ having 
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“ having respect to the proportion and greatness of the 
“ parish (r),” and 13 & 14 Car. II., that there shall be 
“ two or more for townships or villages (2);” More 
than four (3), and less than two (4), cannot be appointed. 
For the number descending in the act of Elizabeth, shews 
that it was the intent of the legislature, to prevent the 
appointment of a greater number to a burthensome 
office, not likely to be better executed by many than by 
few. This construction is strengthened by reference to 
sect. 18. which empowers the justices to appoint such a 
number of overseers for the island of Fowlncss, as the 
exigence of the place shall require (5). And no usage 
in the parish to have a greater number, can legalize an 
appointment of more, or control the expressions of the 
statute. (6) 

A11 appointment therefore of five overseers is void for 
the whole; for being entire and relating to all equally, 
none of those chosen are entitled to preference, and it 
must be good or void altogether. (7) 

It has been held likewise, that the churchwarden can- 
not be chosen an overseer for the same parish during 
his continuance in office. (8) 

But though there must be more than one overseer, yet 
an appointment of one is not bad on the face of it, or 

(1) 43 Eliz. c. 2. s. I. (5) Ut in n. (a). 

(2) 13 & 14 C. II. c. I2.s. 21. (6) See Rex v. Harman, I Bott, 

' (3) Rex v. Harman, x Bott, 16. 16. PI. 33. Rex v. Loxdale, lb. 18. 
*P 1 . 33. Rex v. Loxdale, 1 Burr. 445. PI. 35. 

(4) Per Lord Hardwicke, C. J. (7) Ut in n. (2). Rex*?. Wymond- 
Rex. v. Denham, Burr. S. C. 35. ham, 6 Term Rep. 552. and the opi- 
Per Lord Kenyon, C. J. Rex v, Morris, nion of Lawrence, J. Rex v. Clifton, 
4 Term Rep. 550. Decided Rex 1/. 2 East, 175. 

Clifton, 2 East, x68. As to the (8) Rex v. All Saints, Derby, 
overseers of a township under 13 & 14 13 East, 143, 

Car. 2. But doubted by Lord Mans- 
field, Rex v. Eyford, Cald.542. 


Appoint- 
ment of five. 


Appoint- 
ment of one 
overseer. 


unless 
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unless it appears that no other is appointed by some other 
order ( i ) ; for there is no lav/ which says that there shall 
be an appointment of two or more overseers uno jtalu , or 
at the same time (2), much less by one and the same in- 
strument. (3) 


Their con- Thev are to be substantial householders. But the word 

dltioiK Sub J # . ^ n 

•untial substantial is a relative term. The appointment therefore 

household- j n an extraparochial place of Mrs. Stubbs, who occupied 
the greatest part of the land there, and of one Miles, who 
occupied a small house which he rented, with something 
more than an acre of land, h 0 being 'poor and a servant to 
Mrs. Stubbs; together with one Keeling, who was a. la- 
bourer and poor, but the house in which he lived being his 
own p roper ty # was held a good appointment of substantial 
householders to serve the office, there being no other per-' 
sons in the township. “ If there were a great many opu- 
44 lent farmers, the appointment of a day-labourer might 
41 be improper ; here there were no other persons to serve. 
46 They are both householders, with some land annexed 
44 to their houses, and one of them a proprietor. No 
44 better persons can be had than the place affords, and 
4t the want of them is no reason why the poor should 
46 not be provided for.” (4) 

A woman It was also held in the same case, that a woman was 
hi competent to the office by reason of her sex, and 
that her appointment was good from necessity, where there 
was not a sufficient number of male householders to exe- 
cute it. But where there are a sufficient number of men 
qualified to serve, they are more proper, and the justices 
being vested with a discretionary power of approbation, 


(0 Sec Rex v. Clifton, ut supra. (,;) Rex v. Morris. 4 Term Rep. 
(2) Per L'ieisiaon, J. Rex v. fits- 550. 
lanrj. JI Bctt, 17. VI. 34. (4) Rex V. Stubbs; 2 Term Rep. 
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Who exempted. 

are not likely to approve of a female appointment where 
there are other proper objects. ( \ ) 

Some persons are exempted from the burthen of this 
qffice by their necessary attendance on other public duties: 
such as practising barristers (2) and attornies (3). A 
clergyman, though he has no cure of souls (4); the high 
constable in a different hundred (5); an officer of the 
customs, though he have not his writ of privilege at the 
time of his appointment (6); and all revenue officers, as 
officers of the exchequer. (7) 

It is also said that occasional residents in the parish, if 
not absolutely ineligible, are at least improper to be 
chosen (8). It has been made a question likewise, whether 
an acting justice of the county who was also a lieutenant 
of marines on half pay, is exempt. As the case is re- 
ported the court gave no decided opinion on the point, 
but seemed to consider the situation as a good ground for 
selecting some more eligible person, and that it did not 
amount to an exemption (9). But Lord Kenyon, in ad- 
verting to the case, has observed that 44 In the King v. 
44 Gayer, it seemed to be agreed that the offices of justice 
44 of the peace and overseer of the poor were incompati-, 
44 ble, because the accounts of the latter were subject to 
44 the control of the former.” ( 1 o) 


(1) Ibid. But see Rex v. Chard- 
stock, 16 Vin. Abr. 415. 

(2) Poordage’s case, I Mod. 22. 

(3) Although it was a special cus- 
tom that every parishioner should 
$.:rve the office according to the situ- 
ation of his hquse, Rex v. Browse, 
Qro. Car. 389. 

(4) Per 3 Just: but Holt, C. J. 
contra, Anon. 6 Mod. 140. 

(5) Anon. 28. Car* 2. 1 Jones, 

4 $ 


(6) Rex v. Warner, 8 Term Rep. 
375 . 

(7) Raymond v. Botolph’s, Aid- 
gate, 2 Chan. Rep. 196. Cawthorne 
• v . Campbell and others, I Anstr. 
20^ . 2l6. 

(;!) Rex v. Moor. Carth. 16 r. 
3 Com. Dig. Tir. Juttices of the 
peace. (B. 64.) 

(9) Rex v. Gayer, 1 Burr. 245* 
Post. 51. 

(19) Rex • . Pjteniah, srTcrm Rep, 

t’omy 


Who are 
exemptfrom 
the office by 
common 
law. 
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By statute Some persons are exempted by statute; such are the 
President, Commons, and Fellows, of the College of Phy- 
sicians within the city of London (i), for a physician is 
not exempted otherwise (2). Freemen of the company 
and corporation of Surgeons in London, who are exa- 
mined and approved; while they exercise the art (3). 
Apothecaries exercising the art within the city of Lon- 
don, and seven miles thereof, if free of the apotheca- 
ries* company; and those who use and exercise it else- 
where, if they have served seven years apprentice- 
ship (4). Those who apprehend persons guilty of bur- 
glary, or privately stealing to the value of five shillings 
in a shop, warehouse, coach-house or stable, and prose- 
cute to conviction, shall have a certificate, which shall 
discharge them or their respective assignees from all 
parish and ward offices in the parish where the felony is 
committed. (5) 

4 

Serjeants, corporals, drummers, and privates, in the 
militia, from the time of their enrolment till their regu- 
lar discharge (6), arc excused from serving as overseers ; 
as are dissenting irtinisters taking the oaths, aUd sub- 
scribing the declaration and articles of the church of 
England required by the toleration act (7). But other 
dissenters who are appointed and scruple to take the 
office upon them, have no further privilege than that of 
serving by deputy, provided the said deputy is allowed 
and approved of by such person and persons, in such 
manner as the principal should by law have been allowed 
or appointed. (8) 

(1) 32 H. VII!. c. 40. (6) 26 G. 2. c. 107. s. 130. 

(2) Doctor Poordage’s case, (7) 1 W.& M. c.18. s. u. although 

X Mod. 22. such minister is also engaged in trade. 

(3) 18 G.H. c.15. mo. Kenward t>. Knowles, Willes Rep. 

(4) 6 & 7 W. III. c. 4. I Const. 14. PI. 27. 

0 ) to& II W.III>r. 4. (8) 2 w.ic M. c. 18. s. 7. 


A B 
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As to the form of the order of appointment, it must Form of the 

be under hand and seal, and therefore in writing ( i ). mint” 1 " 

It should pursue the words of the act, and appoint the shouW i 

_ „ . a f . name them 

persons named “ overseers eo nomine . An order, setting “ Over- 

forth that such persons by name « were appointed to set “ seers ” 

“ the poor te work, &c.” mentioning the several duties 
imposed by the act, but not appointing them overseers in 
express terms, was quashed for this defect (2). It must u substan. 
also state them in the body of the order (2) to be “ sub- * ial ll0us «* 
stantial householders ; and no other description seems 
equivalent; for where an order described them as “ prin- 
cipal inhabitants it was held bad (4). It must further 
express, that they are “ substantial householders there, 

“ or in the parish (5); and that the appointment is for a “ in the > 
“ parish (6) or township, or what is synonymous, an 
“ hamlet (7), as the case may be.” The order must 
likewise set forth, that the district for which it is made 
is within the county or corporate place over which the 
magistrates who make it possess jurisdiction. (8) 

But it is not necessary that it should mention the jus- 
tices to be for the division, for the words of the statute 
are only directory (9); nor that the persons named are 

(1) Rex v. Arnold, 1 Str. ior. (9) Rex v. Sparrow. aSess.Cas. 

(а) Rex v. St. George, Fort. 320. 140. Rex v. Loxsda\|| 1 Burr. 447. 

(3) Case of overseers of Wcobly, .This is so in all cases where the statute 

infra. directs any thing to be done by justices 

(4) Rex v, Sherringbrooke, 2 Ld. of a division. Per Holt, C. J. Anon* 

Raym. 1394. Case of the overseers of 12 Mod. 546. 2 Salk. 473. Eliz. 

Weobly, 2 Str. 1261. Ashley’s case, ib. 480- Rex v. Sir 

(5) Case of the overseers of Weobly, John Price, Cald. 305. where it is 

ut supra, (4). observed by Aston, J., that “any 

(б) Rex v . Severn and Arnold, justice in the county going to the 

Say. 278. meeting in the division is for this pur- 

(7) Rex v. Morris; 4 Term Rep. pose/’ [of granting a beer licence] a 

530. justice of the division. 

(8) Rex v. Houlditch, 1 Bott, 4. 

Pin. 

vol. 1. k appointed 
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appointed overseers of the parish “ together with the 
churchwardens thereof,” for where overseers are legally 
appointed, they are by operation of law joined with the 
churchwardens. ( i ) 

f-r w^ch The order must express the time for whieh these offi- 

snuJe. cers are appointed. But though they can only continue 
in office until the Easter ensuing their appointment, and 
must not be appointed for a longer period; yet if the or- 
der appoint them “for the present year,” (2) or “for 
“ this present year 17 66,” (3) or “for a whole year,” (4) 
or “ for one year then next ensuing,” (5) or “ then 
“ next ensuing the date thereof,” (6| it is sufficient; for 
where the expression admits of a two-fold construction, 
that shall be given to it by which the order may be sup- 
ported, and therefore the year in these orders was under- 
stood to mean the overseers' year . 


The appointment is not only to be under the hand and 
seal of two justices, but they must sign and seal in the 
presence of each other, or it will not be good (7). Though 

executed 


(1) Regina Senile, x Bott, 3. PI. 8. 

(а) Rex v. Sparrow, 1 Bott, ai. 

PI. 39 - ♦ 

(3) Rex v. Helling, 3 Burr. 1904., 

(4) Rex v. Jones, 

(5) Rex v. Burder, 4 Term Rep. 
778. 

(б) Rex v. Stubbs, when the ap- 
pointment was dated 6th October, 
a Term Re,\ 395. 

(7) Rex v. Forrest, 3TermRep«38. 
Rex v. Great Marlow, a East,?, 44* Yet 
perhaps if the magistrates had actually 
conferred upon the appointment and 
concurred therein, it would be good al- 
though they signed and sealed sepa- 


rately. A warrant granted by com- 
missioners of bankrupt to bring a wit- 
ness before them who had disobeyed 
their summons, was adjudged to he 
good although it was signed by them 
when at separate places, and not at any 
meeting held b/ them as commissioners. 
For per Lord filleuboroirgh, C. J. Wu 
must consider, that in directing the 
warrant to he made out, they gave their 
officer every direction for that purpose, 
including the persons’ names to whom 
the warrant was to be directed ; so that 
when it came before them fur th ir 
signatures, nothing else should remain 
to be d.-ne. ex.'.;: : the mere act of 
signing ; 
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executed on Sunday, yet if done bona Jide it is sufficient, 
as being a work of charity ( 1 ). But it is said in a subse- 
quent case, that the impropriety of the day renders it 
prirna facie clandestine and bad (2). Thus where two 
adverse sets of borough justices met before midnight of 
Easter eve, and began making appointments of overseers 
the instant the clock had struck twelve, and kept on re- 
newing the same appointments for an hour or two; and 
one set made a fresh appointment on Sunday morning, 
supposing that there would be a contest concerning the 
validity of the appointment made soon after midnight, 
arid perhaps all of them bad. * The appointments being 
removed into the king's bench by certiorari , and these 
facts disclosed by affidavit, Lord Mansfield delivered it 
as his opinion, in which the other judges concurred, 

" I don’t know that there is any authority which says 
“ that an appointment made on Sundays is good : it cer- 
“ tainly is not a day for such purposes as these, and I 
“ will not give my sanction to any of the appointments. 

“ Let them be set aside, and a mandamus directed to 
“ the justices to make a new appointment, and let the 
“ mayor give two days notice of the time and place of 
• s meeting for it.” (3) 

signing; and that need not be done gue, C. J. Waite v. inhabitants of 
together. Suppose each, immediately Stokes, Godb. 280. l^ is clear that, 
after writing his name, had left the judicial acts done on Sunday are void, 
room where they were assembled in Swan *y. Broome, 3 Bur. 1595. af« 
the first instance, would that have firmed in Dorn. Proc. 
avoided the warrant? Then why not (2) Rex v. Butler, 1 Black. Rep. 
sign it alone in any other place?” 649. 1 Bott, 25. PI. 42. where Lord 
Battye v. Gresley and others, 8 East, Mansfield doubts of the case of Rex v. 

319. But see post. Clerkenwell. But the 43 Eliz. c. 2. 

(1) Rex 1/. Clerkenwell, F0I.4. requires, that the churchwardens (hall 
1 Bott, 21. PI. 38. Rex v. Mer- meet ouce a month ou Sunday after 
chant and Allen, 1 Bott, 25. PI. 43. service, to confer respecting the object 1 ; 

‘ £ There is a distinction between mi- of the act. 

nisterial and judicial acts, for the first (3) Rex v. Ov erseers of Bridge- 
may be done on a sabbath day, but water, Cowp, 139. 
judicial acts may not.” Per Moi.ta- 
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Of appointing Overseers* 

When an appointment is once legally made, the ma- 
gistrates are functi officio . If two appointments, there- 
fore, each being of a sufficient number of overseers, are 
made on the same day, that which is prior in time is 
good ( i ), and the second void. . And other magistrates 
are not only disabled from making a new appointment (2), 
but if a person who has been appointed applies to them 
to be exempted, upon sufficient cause, they cannot re- 
move him and substitute another in his place, but he 
must appeal to the sesSons for his discharge. (3) 

If any “ person or persons are aggrieved” by the ap- 
pointment, they may appeal to the next quarter sessions, 
whose jurisdiction extends over the place for which they 
are appointed. (4) 

This right is not only given to those who are appointed, 
but also to the parishioners, for they may be “ persons 
“ aggrieved” by the choice of an improper person, as if 
he be insolvent (5). In this appeal, the parties may go 
into evidence of whatever can shew a want of jurisdiction 
in the magistrates making the order (6), or point out the 
impropriety of their choice. 

The sessions, on appeal, have a right to exercise the 
same latitude of discretion in judging who are fit to be 
nominated as overseers, as the two justices had when 
making the original order. “ They are not obliged to 
« give any reason for their opinion, because the legisla- 

(1) Reg. v. Searle, 1 Bott, 21. post, vol.ii. chap. 35. sect. 7. and 
PI. 37. Rex. v. Merchant and Allen, ether proper heads. 

Tb. 25. PI. 43. ( 5 ) Rex «. Forrest, 3 Term Rep* 

(2) Ut in n.*t. 38* 

(3) Rex v. Great Marlow, 2 East. (6) Alhrighton v. Skipton, 1 Stnu 

444. 3ci, Rex v. Stoifold, 4 Term Rep. 

(4) 43 Eli*, c. 2. s.6. 17 Geo. 2. 601. Rex. v. Flisher, 1 Bott, 67* 
e. 38. As to the time of appeal, see PI. 76. 

* tqr« 



Method of quashing , fyc. 

* ( ture has invested them, on appeal, with the power and 
u authority of appointing overseers.” 

The order which they make may be removed by cer- 
tiorari into the court of king’s bench ; and though the 
justices are not bound to state their reasons for making 
it, yet they may, if they think proper, either give them 
as rationes decidendi in the body of the order, or separately 
in the shape of a case. If they appear in the body of 
the order, and are wrong, the court will quash what is 
manifestly made by mistake : but the bad reason ought 
to appear to have been their only inducement for making 
it ; for the execution of a discretionary power should be 
supported, unless the whole reason is set forth, aAl is 
manifestly wrong. If there may have been otlmr 
groimds, they shall be presumed to be sufficient. — Thus, 
where, on an appeal against an appointment of a Mr.G. 
the sessions stated in their order, “ that G. was and is 
“ an acting justice of the peace for the comity, and also 
“ a lieutenant of marines on half pay, and that there 
“ are other sufficient and substantial householders 
“ within the parish, and therefore vacate the warrant 
“ of appointment the court of king’s bench confirmed 
their order, on the foregoing principles: — “ For the 
<c whole reason is not given ; they say there were other 
“ persons qualified, and supposing Mr. G. liable to serve 
“ the office, they might think him not so proper as many 
“ others. (i) 

There is also a power of removing by certiorari into 
the king’s bench the original appointment, ^vithout ap- 
pealing to the sessions; and when removed, the court 
will quash it* not only for defects appearing in the order 
itself but upon facts stated by affidavit where they shew 
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(i) Rex v. Gayer, x Burr. *45. iBott,9. PI. a©. 
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a want of jurisdiction or any illegal conduct in tlic jus- 
tices by whom it is made. ( i ) 

when to The party aggrieved by the order, who moves to 
he removed. q U ash it, may remove it previous to the next sessions after 
it is made (2), unless an appeal is actually lodged, in 
which case it cannot be done until the sessions have made 
a determination upon the appeal. If a certiorari should 
be granted for the purpose by mis- apprehension pending 
the appeal, the court will quash it on motion, quia erro - 
nice emanavit( 3). J 3 ut as this appointment may be re- 
moved likewise by those who wish to have it confirmed . 
they cannot bring it up in order to move for its confir- 
mation, until the next sessions has been held, to which 
the appeal must be made. At least the court will not 
allow it to be done, when attempted for the purpose of 
taking away the benefit of appeal from those who are 
entitled ‘thereto. (4) 

Punishment If those who are appointed do not take one of these 

«f those nut steps to <>*et freed from the office: or if doing so, the ori- 
porforminj . * . P . _ _ . 

their dutyi ginal order is confirmed, they are liable to an indictment 
where they refuse to undertake or execute the duty (5). 
But they must have notice of their appointment. (6) 

Their du- The care of . the poor is intrusted to them in conjunc- 
lies * tion with the churchwardens, where there are any. They 

are required to meet at least once a month in the church 
on Sunday after divine service in the afternoon, under 

(l) Ante, 34., and per Lawrence, J. (5) See the cases cited, ante 36., and 
Rex v. Great ^rlow, 2 Enft, 247, per Lawrence, J. Rex v. Great Mar- 
Rex -j. Overseers of Bridgewater, low, 2 East, 249. 

Cowp. 139. (6) Rex v. Hafpur, 5 Mod. 96. 

(») Rex v. Hannan, And. 343. Fletcher v. Ingram, lb. 127. cases of 

(3) Case of the borough of War- the election of a constable, & Rex’ ■&. 

wick, 2 Stra. 991. Harman, ante (2). 

(4) Rex v. Houlditch, PI. 75. 

Rex v. Jones, 2 Stra. 1146. 

' 2 


the 



and their Duties . 


the forfeiture of 20s. to the use of the poor, by every one 
who absents himself from these meetings w ithout lawful 
cause (1); and if negligent in their oflice, they are sub- 
ject to the like penalty for every default. The forfeitures 
to be levied by some or one of the churchwardens and 
overseers, by warrant of distress from two justices ; and 
in defect of distress, any tw r o such justices may commit 
the offender to the common gaol, there to remain without 
bail or mainprize, till the forfeiture shall be paid. But 
the person aggrieved may appeal to the quarter sessions, 
whose order shall bind all parties (2). The power of 
acting is vested in tfie major part (3), and they are to 
continue in office until the Easter ensuing their appoint- 
ment, when others' are to be elected. (4) 

It differs in this particular from that of churchwardens, 
which continues not only until a successor is appointed, 
but until he is actually sworn, in (5). The 43 Eliz. c. 2. 
seems to appoint them to superintend the poor, in con- 
junction with those who are expressly chosen for the pur- 
pose ; it appears therefore as if their authority originated 
with the appointment of the parish overseers, and deter- 
mines when that office is determined ; liable however to 
be revived by the apoointment of new overseers, if the 
churchwardens continue in oflice beyond the overseers" 
regular year. (6) 

The most prominent points of their duty are : 1st, To 
make a rate in order to raise a fund for the maintenance 

(r) But the penalty for not meeting (4) Pe* I.ec*, C. J. Rex v. Spar- 
in the church shall never be inflicted row, 1 Bolt. 21. PI. 463. ante 29. 
on the overseers of the poor of extra- (5) See ante, 
parochial places, as they have no church (6) Lord Ellcnborough, C. J. seem- 

to meet in. Rex v. Rufford, 8 Mod. ed to. intimate an opinion to this effect. 
39. and query if in the case of town- Rex *v. St. Margaret’s, Leicester, 
ihips? 8 East 332. But whether they may 

(2) 43 Eliz. c. 2. s. 2 . not continue parish officers for certain 

(3) Ibid. s. 2. Rex v. Beeston, purposes, see Rex v. Merevall, Burx\ 

3 Term. Rep. 592. S.C. 661. post, vol.11. 186. 

E 4 
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' Of appointing Overseers , $c. 

of the poor. 2d, To ascertain what poor the place for 
which they are appointed is bound to maintain. 3d, To 
remove* such persons as it is not liable to support so soon 
as they become actually chargeable. 4th, To inspect the 
oeconomy, and administer to the wants of their proper 
poor. 5th, and lastly, Upon going out of office, to make 
up and pass their accounts, and deliver over any balance 
in their hands to their successor, together with the pro- 
perty and documents of the parish ( 1 ). These form the 
great outlines of the law which respects the relief of the 
poor, and will be treated of in the remainder of the 
work. 

(l) S«c post, vol.11. chap. xxxv. & xxxvi. 
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OF THE POOR’S RATE. 


CHAPTER III. 

Of makings allowing , and publishing the Rate . 


*J^HE fund raised for the general relief of the poor, is Under whal 

called the Poor’s Rate, (i) acts the rate 

is made. 

It is made and levied in parishes within the jurisdic- i n counties, 
tion of county magistrates, by 43 Eliz. c. 2. s. 1. 

Within that of corporate towns, places, and cities, in- in corporate 
eluding the city of London by the same act, sect. 8. places * 

And by 13 & 14 C.II. chap. 12. sect. 22. for extras in town, 
parochial townships, and those subdivisions of parishes sh,ps * 
for which separate overseers are appointed under the same 
statute. 

The power of making a rate is vested entirely in the By whom 
churchwardens and overseers, or the major part of them, made * 
and the concurrence of the inhabitants % not neces- 
sary. (2) 

(ij See Rex v. Audley, % Salk. Salk. 531. % Lord Ra yin. 1013. 

326. Holt. 576. Per Eyre, J. Rex v. St. Michael's, 

(2) Per Holt, C. J. Tawney’s case, Cornhill, 16 ♦in, 425. 

But 
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Of making and allowing the Rate . 

But as the statute requires that it should be made by 
the major part of the parish officers, a rate cannot be 
made by one overseer. ( i ) 


If the officers refuse to make a rate, the court of king’s 
bench, where a case is laid before them upon affidavit, 
will hear both parties, and, if necessary, compel them 
to do so by mandamus (2); and enforce it by attach- 
ment in case of disobedience (3). But they will not in- 
termeddle with the equality of assessment, or interfere 
even so far as to command them to make an equal 
rate (4). For the overseers are to take care of that in 
the first instance, and the court of quarter sessions upon 
appeal, in the second (5). They will grant this writ, 
however, to compel them to rate a particular description 
of property if it be altogether omitted. (6) . 

The act prescribes, that the rate shall be made 
“ with the consent of two or more justices of peace dwel- 
“ ling in or near the same parish, or division where fhe 
“ parish doth lie, whereof one to be of the quorum.” 
The first step therefore to be taken after making the rate 
is, to carry it to two justices for their consent, or, as it 
is usually termed, “ their allowance.” This allowance 
is in their individual capacity of magistrates, and not as 
a court of session, which has no original jurisdiction 
respecting rates. (7) 


(1) Semb. Rex r. Atkins, 4 Term. 
Rep. i*. 

(l) Liddleston </. Mayor of, Exeter, 
Fol. 18. Rex v. Overseers of WeoMy, 
Hull's case, Carth. 14. Rex 
Barnstaple, 1 Bernard. 137. 

(3) Rex v. Edwards and Symonds, 
I Black. Rep. 637. 

(4) Rex v. Wcobly,\it supra. Rex 


v. Overseers of Barnstaple, Fol. 26. 
and. see Butler v. Cobbctt, 1 Botr, 
265. PI. 2 58. the care of a mandamus 
to make an equal assessment of the 
land-tax. 

(5) Ibid. 

(6) Post. 

(7) Lord Raym, 798. 


What- 



Of publishing the Rate, 

Whatever might have been the legislature’s intention 
in requiring the consent of the neighbouring justices to 
a rate it has been often decided that they are to act mi- 
nisterially, and must allow it as a matter of form, without 
exercising any discretion to refuse where they think it 
unjustly and improperly made ( i ). But if two rates are 
presented to them by different officers of the same pa- 
rish, they are said to have an election of signing that 
which they consider as most equitable. (2) 

It seems to follow, from the allowance of a rate’s being 
a ministerial act, that the two magistrates need not meet 
for the purpose, but may allow it separately. (3) 

‘Though the justices are required by the act to dwell in 
or near the division, it is not necessary that this should 
be stated in their allowance of the rate. (4) 

But the place for which they allow a rate must be within 
their jurisdiction. An allowance by county, justices of a 
rate for a whole parish within a borough, having ma- 
gistrates of its own who possess an exclufive jurisdiction, 
or for the part of a parish being so situate, is void. (5) 

It is required by 17 G. II. c. 9. that the churchwar- 
dens and overseers, or other persons authorised to take 
care of the poor, shall give public notice of the rate on 

(0 The case of the Inhabitants of another made by another churchwar- 
Peterborow, i Sid. 377. Rex v. den and overseer. 

Uttoxeter, 1 Const. 76. » Rex v. (3) Per Lord Kenyon, C. J. and 
Justices of Dorchester, lb. PI. 94, Buller, J. Rex v. Hamstall Ridware, 
1 Str. 393. Rex v. Edwards, 1 Black. 3 Term Rep. 380. See also Rex v. 
637. Rex v. Kynaston, 2 East.118. Forrest, 7 Term Rep. 38. ante, 48. 

(2) Rex v. Anon. Comb. 479. J (4) Cobbet v. St. Mary Lincoln, 
Butt, 99. PI. 122. Tt is stated in the 16 Vin. j£br. 42 
report, that the rate which they signed, (5) Rex v. Folly, 1 Bott, 76. 
was made by one churchwarden and PI. 96. 
overseer; and that they confirmed 
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Of publishing the Rate . 


the Sunday after it has been allowed by the justices, other- 
wise it is null and void. It must be published therefore 
in the church, and on the Sunday ensuing the allowance. 
Where notice was given on the third Sunday after allow- 
ance, it was held a radical defect in the rate itself, which 
nothing could cure ( i ). But the publication need not 
be set forth in a special case stated for the opinion of the 
court of king’s bench, respecting the validity of the rate 
in other particulars. It is sufficient if it aver that the 
rate was duly made; for the court, with respect to an 
order of justices, will intend every thing to be right which 
does not appear to be otherwise. (2) 

After a rate has thus been allowed it should not be 
altered by inserting the names of others, although with 
the magistrate’s approbation. (3) 

(1) Rex v. Newcombe, 4 Term remark does not seem to apply to what 
Rep. 368. is necessary to be set forth to shew 

(a) Rex v. Aire and Calder Navi- their jurisdiction, 
gation, 2 Term Rep. 660. But this (3) See Rex v. Barrat, Doug. 449. 
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CHAPTER IV. 

Of the Time for •which the Rate is to he made . 


T^HE time for which rates are to be made, is declared Lord Holt's 
in the statute of Elizabeth to be “ weekly or other- of”* weekly* 
wise” Upon the discretion evidently given by these or other- 
words, Lord C.J. Holt was of opinion, that poor rates 
ought to be made monthly, that being the period at which 
the same act requires the parish officers to meet in vestry 
to consider matters for the relief of the poor (i). The 
same judge was also of opinion, that they were not em- 
powered to make one for a quarter of a year in advance, 
since a mail could not move in the middle of it without 
being charged twice (2). This inconvenience is remedied 
by 17 Geo. II. c. 38. which enacts, that persons are to 
pay the poor’s rate only in proportion to the time that 
they occupy. 


Great inconveniences would ensue from making rates May be for 
for short periods. It is impossible to foresee and provide a quarter * 
for every expence that may arise. The Legislature appear 
to have seen the necessity ot extending the rate beyond 
one week in particular cases, and therefore added the 
general words “ or otherwise,” to empower those who 
make the rate to adapt it to the situation of the parish. 

The court of king’s bench has for these reasons deter- 
mined, that without any reference to usage in the parti- 
cular parish, which can have no weight in construing a 
statute made within time of legal memory, a rate may be 

(*) 43 Eli*, c.a. s. a. a Burr. 1157. But see the opinion ©f 

(a) Tracey v. Talbot, Salk. 53a. Lord Kenyon. C.J. Rex v. Mayor 
iBott, 77 * Pt 99 * ^ ex Little- of Gloucester, 5 Term Rep. 34^* 
port, 6 Mod. 97. Stevens v. Evans, 

made 
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Duration of the Rate . 

made prospectively, not only for a quarter of year(i), 
but for six: months (2). Neither do the judges seem to 
point out in these decisions any definite time short of a 
year, for which a rate is to be made. They merely lay 
it down as a principle, that it should not be done wan- 
tonly, but on a scale adapted tcx the probable exigencies 
of the parish. (3 ) 

( 1 ) Rex v. Overseers of St. George, (a) Durrant v. Boys, 6 Term Rep. 

Middlesex, % Black. 694, 580. 

(3) Ibid. 
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CHAPTER V. 

Of the general Purposes to which the Rate is to be 
applied . 

r PHE general purposes for which this rate is to be For wlut 
raised, as stated in the act of Elizabeth, are, for tob^kvied^ 
setting to work those who are able ; relieving such as are 
not; and for apprenticing the children of parents unable 
to maintain them; also by pGeo.I. for purchasing work- 
houses (i). 1 8 G. III. c. 19. enacts, that money shall 

be taken from this fund to repay constables, &c. what 
they expend for the relief and removal of paupers and va- 
grants, which the 13 & 14 Car. II. chap. 12. sect. 18.(2), 
had directed to be raised by a separate rate. The poor's 1-w ex- 
rate seems applicable to no other purpose, except de- pcnces * 
fraying such law expences as art; necessarily incurred by 
the overseers in the discharge of their office (3), at least 
when the proceedings are directed by the vestry (4). 

Thus the salary of an assistant overseer appointed by a For what 
vestry meeting cannot be paid out of it (5), nor a sum not ’ 
of money borrowed by the parish to rebuild a work- 
house. (6) 

Where an overseer disburses money out of his private Not to re- 
funds to relieve the poor, he may make a rate during his 

(i) 9 G. T. c. 7. s. 4. pen ces and valuation of the property of 

(a) Rendered perpetual by i 2 Ann. a parish which has been directed by a 
c. 18. majority of the vestry, can be legally 

(3) Per Buller, J. Rex v. Mickle- defrayed out of it. 
field, Cald.507. Rex v. Inhabitant! of (4) Per V/illcs, J. Rex v. Mickle- 
Essex 4 Venn Rep. 591. B it see Rex field. Ib. 

•v. Chichester, I Bott, 41?. PI. 491. (5) Ucx v. Weh.li and others, 

Rex v. Landillow, Mic. z 0.2. ctrd, Cald. 504. 1 1 :, 1 . 333. 

Ibid. Rex v. Mayor of Gloucester, ( 6 ) P.e” v. Wavcl!, Doug Ii6- 
5 Term Rep. 34^- O'-'- P ’hr . x- 


con- 



Purposes for which the Rate is to be raised. 

continuance in office, and re-imburse himself from the 
produce ( i ); or if the rate is unpaid at the expiration of 
his year, the succeeding overseers are directed by sta- 
tute (2) “ to levy such arrears, and reimburse their pre- 
“ decessors all sums expended for the use of the poor, 
“ and allowed to be due to them in their accounts.” (3) 

But it was formerly necessary, that the parish officers 
should in all cases make a rate during their continuance 
in office, and obtain re-payment of the money advanced 
out of the produce. F or a rate could not be made by new 
churchwardens and overseers to reimburse their prede- 
cessor what he had applied for the poor’s support, although 
he had been turned out of - office before the end of his 
year, and thereby lost the opportunity of making a rate 
to repay himself (4); nor for law expences incurred by 
former officers (5). For the act of Elizabeth is express, 
that they are to raise a fund for the relief of the poor 
only, and an overseer is irot bound to expend money until 
he receives it (6). So if an overseer continues in office 
for successive years, he cannot reimburse himself the out- 
lays of former years, by a rate made in the last, although 
the rates made in antecedent years were cither quashed 
on appeal, or Cbuld not be collected as being informal ; 
for all the items of his accounts are to be confined to 
the particular year for which the act directs they shall be 
passed. (7) 

Con- 

(i) Tawney*s case, Salk. 531. Rex Chester, i Bott, 90. n. b. s. 6. Ib. 
v. Ware, Fol. 10. 317. PI. 330. Case of Overseers of 

(a) p G. I. c. 7. s. 4. Landillo, Ibid, 

(3) 17 G. li. c.38. s. it. Rex v . (6) Tawney’s case, ut supra. 

Overseers of Rotherhithe, 8 Mod. (7) Rex v. Goodcheap, 5 Term 

338. Rep. 159. This objection is usually 

(4) Tawney*s case, ut supra, Ld. made matter of appeal against the 

Raym. ion. overseers accounts, as being an impro- 

^5) Case of the Overseers of Chi- per application of the money raised 
K> by 
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Considerable inconvenience occurred in particular cases 
from this restriction. Unhappily the makers of the sta- 
tute of Elizabeth did not foresee those enormous burthens 
which their humanity has thrown upon posterity, and the 
number of appeals which originate in the hope of escaping 
from a supposed inequality of taxation. Many things 
occur to prevent parish officers from making a rate during 
their coiitiinianceinoflm^ When made, an appeal 
might render TT Ineffectual, not only against thojjydio 
dispute the rate, but against such as do not objecttcHhe 
assessments. For overseers were afraid to collect, as they 
might be harassed with actions to refund money which 
they received under a void authority. If the rate was 
quashed at sessions, the office might expire before a new 
one could be made; and if another was previously al- 
lowed, the collection might be again suspended by a fresh 
appeal. In the mean time the poor must cither starve or 
be supplied by the humanity of those officers, who, if 
prevented from making a rate for their reimbursement, 
had nothing to trust to but the uniform honesty of every 
rateable inhabitant of the parish, to allow, in their ac- 
counts, sums of which they had no legal means to enforce 
payment. 


Inconve- 
nience of 
this rule. 


The cases already cited, shew that they could not rely 
upon this expectation at all times with safety ; and par- 


by the rate, and not against the rate opinion ; for that i s a subject of appeal 
itself. Rex v. Goodcheap, ante. It against the allo wance of the overseers* 
is only, when the rate appears from accour^T^T^ee"” the opinioh""of Lord 
the title to be made for this purpose, KenyonT Rex v. Mayor of Glou- 
that it forms a ground of appeal against cester, $ Term Rep. 346. But it may 
it. For if the objects of the rate, as come under discussion, as matter con- 
set forth in the title, be lawful, the nected with making a rate, not only in 
judges will not enter into the question, objection to the title, but upon motion 
whether the purposes to which it is for a mandamus to the parish officers 
actuallyintended to be applied be law- to make a rate for the specific purpose, 
ful or not, although it is stated by the ‘Tawney’s case, ut supra, 
justices in a case for the court’s 
VOL. I. F 


ticular 
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titular circumstances which gave rise to 41 G. III. 
c. 23. proved, that a system of mischief and oppression 
might receive effect from a rigorous application of the 
law, as it then stood. 


Rem .died To remedy which, section 9: of this act provides, that 
c.V} 1 . where succeeding church wardens, overseers, and guardians of 
”° j ate t P oor re P a y an( ^ those who precede ^ 

^u-irhed. them, such sums as they h av^aavan c eh or expended for 
r^^Sief of the poor during the time that no rate or as- 
sessm ent has been made for that purp ose ; or that any ap- 
peal has been depending which affectecftlie whole of such 
rate, or upon hearing of which the same might be wholly 
quashed. 


In default of payment within 14 days after demand in 
writing, such preceding churchwardens, &c. or any of 
them, may apply to the sessions, who shall make an order 
upon the then churchwardens and overseers to pay them 
such sum as they shall think fit, which may be levied by 
distress. 


Tlici neon ven iencics enumerated seem removed by this 
provision. The law remains in other cases as it previ- 
ously stood, in order to compel attention from parish offi- 
cers in collecting, and enforcing payment of the neces- 
sary rates during their continuance in office. 
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CHAPTER VI. 

Of Persons and Property to be rated. 


r J"HE 43 Eliz. c. 2., enacts^that competent sums to be 
levied for the purposes therein specified, shall be raised, 
“ by taxation of every inhabitant, parson, vicar and other, 
and of every (i) occupier of lands, houses, tithes im- 
“ propriate, propriations of tithes, coal mines, or saleable 
“ underwoods in the said parish, for, &c., to be gathered 
46 out of the same parish according to the ability of the 
“ same parish.” 


This is the only statutory provision which regulates 
the description of persons and property to be included 
in the poor rate. The i3&i4Car. II. c. 12. s. 22. 
extends the operations of the 43 Eliz. to villages and 
townships, but makes no alteration in the manner of 
imposing the tax. 


By this clause, the assessment is to be made upon the 
inhabitants and other occupiers of lands, &c. according 
to the ability of the parish, and the tax is levied 
upon the person in respect of some particular property 
possessed or occupied by him (2). All persons who in- 


(1) The word “ # ihet ” ii in- 
serted here as the statute is recited 
in Bott. But all the editions of the 
statutes have it as above. See Rex v. 
Andover, Cowp.559. 

(2) Theed v. Starkey, 8 Mod. 
314. Sir Anthony Earby’s case, 
% Bulft. 354. The poor and church 
rates are taxes payable in respect of 
the land, but they are not payatye 
out of the land, for the personal 

F 


estate only is subject to them. Per 
E\re, C. J. Case <v. Stephens, 
Fit2g. 21,7, The statute nukes it 
[tlie poor rate] personal by sir jeetiug 
the goods to distress and sale and the 
body to execution. If a lease be 
made, and then the lessor quits the 
parish, the lessee, not the lessor, pays 
the taxy which goes with the pos- 
session and occupation, not with the 
inheritance. Per Price, J. lhid. 

2 habit 


4 X Elia, 
c. 2. s. 1. 


13 * 14 

c. n. c. 12. 
s. 22. 


Rate to he 
on the oc- 
cupier... 
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Principles 
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and personal. 
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habit (i) the district for which the rate is made, being 
able to contribute (2), and all who occupy real property 
there, although dwelling elsewhere, come within the 
act (3). A corporate body is rateable (4), as well as a 
private individual. But the king is exempt by reason of 
his prerogative, as not being mentioned in the statute. (5) 

Two great principles were laid down by all the judges 
very soon after the 43 Eliz. was passed, respecting the 
rateability of property. First, the assessment is to be made 
according to the visible estate of the inhabitants, both real 
and personal (6). For the statute renders inhabitants 
liable to this tax, as well as occupiers of real property, 
and must therefore affect their personal estate. 


(1) M Parishioners is a very large 
word, taking in, not only inhabitants 
of the parish, but persons who are 
occupiers of lands that pay the several 
rates and duties, though they are not 
resident, nor do contribute to the or- 
naments of the church.’* 

“ Inhabitants is a still larger word, 
taking in housekeepers though not 
rated to the poor, it takes in also per- 
sons who are net housekeepers, as for 
instance, those who have gained a set- 
tlement, and by that means become 
inhabitants. Per Lord Harwicke, C, 
Attorney-general v. Parker, 3 Atk. 
577 - 

“ Casual sojourners seem not be 
liable, as if a man takes up his lodg- 
ing in a parish for a week. See Hol- 
ledge’s case respecting a church rat#, 
% Roll. Rep. 138.” 

(2) It is a good defence to a rat# 
that the party is poor and unable to 
pay. Per Lord Mansfield, Rex v, 
Uffculme, 2 Const 333. PI. 262. 
But his lordship’s observation seems to 
ref«r to a rate on personal estate. The 


same judge observes in another report of 
the same case, that “ parish officers are 
not obliged to rate a man of no abili- 
ties; and he cannot oblige them even 
by 17 G. 2. c. 38. to rate him if he is 
not fit to be rated. Per Lord Mans- 
field, C. J. S. C. Burr. S. C. 433. 

(3) Jeffrey’s case, 5 Co. 66. esta- 
blishes the principle in the case of a 
church rate. See the opinion of 
Lord Kenyon, C. J. Rex v. Clapp, 

3 Term Rep. 117. post. Rex Tun- 
stead & Happing. Ib.523. 1 Const. 
626. PI. 863. 

(4) Rex v. Corporation of Wick- 
ham, 3 Keb. 540. Rex v. Gardner, 
Covvp. 79. Rex v. Mayor of London, 

4 Term Rep. 21. Per Lord Kenyon 
Rex v. Saltersload Sluice, 4 Term 
Rep. 730. Rex v. Bath Corporation, 
14 East, 62 r. 

(5) Semb. Rex v. Matthews, 
Cald. 1. 

(6) Sir Anthony Earby’s case, 2 
Bulst. 354. Rex v. Churchwardens 
of Andorer, Covvp. 550. Rex 
White, 4 Terra Rep. 771. 

Second, 
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Second, No inhabitant is to be taxed to contribute to Within 
the relief of the poor, in regard of any estate he hath the pansh ' 
elsewhere in any other town or place ( i ). For the statute 
expressly limits the tax by “the ability of the parish itself,” 
and it would fail with inequality in any other way upon 
persons of equal substance. Because those whp reside 
or have property in several districts, would be taxed other- 
wise, not in proportion to their actual ability, but to the 
number of places in which they lived or had property, 
acting upon its total value, for they would contribute in 
each upon the full value of what they possessed in all. (2) 

All 


(1) lb. In Atkins v. Davis, Lord 
Mansfield says, 41 By constant usage, 
“ (and I know not upon what other 
“ ground it is) ability to pay is mea- 
“ sured by the local rateable property 
“ in the parish.’* Cald. 336. But the 
resolutions inEarby’s case arc reported 
9 C. I. only 33 years after the act 
passed, and the opinions of this great 
judge respecting the importance of 
usage in construing the 43 Eli*, c. 2 . 
seems overruled by subsequent deci- 
sions. 

(») The question is very distinctly 
put in the resolutions the judges of 
assize 1633. 18. Qu. 44 Whether the 
“ law for the relief of the poor upon 
“ the statute of 43 Eliz. shall be made 
41 by ability or occupation of lands, or 
44 both ; and whether the visible ability 
44 in the parish where he lives, or gene- 
• 4 ral ability whatsoever ; and whether 
44 his rent received within the parish 
46 shall be accounted visible ability, and 
“ whether he shall be taxed for them 
** only, and for any rent received from 
« other parishioners; and what shall 
« be said visible ability V* 

The resolution in answer is not so 
precise, via : “ The land within each 
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“ parish is to be taxed to the charges in 
il the first place equally and indifferent- 
44 ly , but there may be an addition for 
44 the personal visible ability of the pa- 
44 rishioners within that parish, accord- 
“ ing to good discretion ; wherein if 
“ there be any mistaking, the sessions, 
tl &c. or the justices must judge be- 
44 tween them.” Dalt. Just. tit. Poor, 
chap. 73. p. 234. 235. ed, 1727. It 
is remarked in Dalton,* 231., that the 
authority of these resolutions is not 
very great. Some country gentlemen 
coming to Sir Robert Heath when 
chief justice on the circuit, put him 
these several queries, to which he sub- 
scribed his opinion, then brought the 
same into Serjeant’s Inn Hall, and 
proposed the same to the rest of the 
jndges; but they differing from, him 
in opinion in many things, they never 
came to a resolution, and so were no 
more than his private opinion, which 
some clerk getting, has published the 
same, as Justice Twysden declared in 
the court of King’s Bench in East. 
Term. 28 C. II, as I heard and 
observed : and afterwards a gentleman 
of the bar using these resolutions to 
the third, fourth and eighth questions, 
3 touching 
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All estate or property within the parish is divided by 
these resolutions into real and personal. These terms, 
when applied to the subject of rating, arc not intended to 
denote the quantity of estate, or to distinguish between a 
freehold and chattel interest. Such distinctions are im- 
matei ial with reference to statutes which, in rating real 
property, lay the tax upon the occupier according to the 
actual value of the tiling occupied, without regard to the 
extent or quantity of his interest. ( i ) 

The meaning of real property in the poor laws, appears 
to have been confined in many cases to immoveable things, 
which are the direct object of sight and touch, and capa- 
ble of occupation according to strict legal intendment, 
and to be synonymous to what is comprehended under 
the term land. More recent decisions seemed to incline 
towards considering it as extending likewise to all incor- 
poreal rights which issue out of lands and are included 
under the appellation of a tenement (2), but subsequent 
determinations have again confined it within its ancient 
and less extensive signification. 

“ By personal property is understood stock in trade, 
66 goods, money, and all other moveables, which may 
“ attend the owner’s person wherever he thinks proper 
“ to go.” 

It may not be improper to observe in this place, that 
when a rate is imposed on real property, it is laid upon 

touching putting out apprentices as an his accurate reports, observes, that 
authority to h : s purpose, Justice Twys- it appears from Rex v. Fairfax, Carth. 
den said, “ why do you use that as an 94. Comb. 1S4. 1 Show. 7. and 

“ autlnuity which all the judges dis- 3 Mod. 27 . 271. that the weight of 
claimed?” They are however evi- evidence is in their favour, as having 
dence of what the chief justiie took been recognized by ail the judges, or 
the law to be in 1633, and the legis- at most with a single exception, 
lature seems to have had them in con- (1) Sir Anthony Earby’s case, irt 
temptation when regulating the poor supra, 68. and post. 82. 
by statute, in more instances than one. (2) Lord Bute v. Grindall, 2 H , 
Mr. Caldecott in note (c.) p. 15. of Black, 263. and post* sect, a. p. 8 J 

the 
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the specific thing taxed, which should be appropriately descried in 
described in the rate, although techinal accuracy is al- r;ue ' 
together unnecessary. It is immaterial also whether the Resideru . e 
occupier of this property reside within the parish or not, immaterial, 
for he becomes an inhabitant for the purpose of assess- 
ment, by occupying property which is subject to the 
tax. (1) 

But personal property must be rated in a different Persona! 
manner. As it is only the excess of that property which ] A , e t - v > 
the person has visibly within the parish beyond his debts material, 
that is rateable, it admits of no other than a very general 
description in the rate (2); and although it exists in the 
parish, it cannot be rated unless the proprietor reside 
there also. (3) 

In shewing how far and when real property can be Requisites 
assessed, for the poor’s relief, it may render the subject properly* 
more intelligible, briefly to specify those general principles rateable, 
or canons upon which its rateability depends in each par- 
ticular district. 

1 ft, It must not be excepted out of the statute. 2d, 

It must yield a profit. Jt must be occupied. 4th, 

It must not be rated twice. 5th, It must be situated 
within the parish or township for which the rate is made. 

All these qualifications must concur in order to render 
the rate upon a particular subject valid, and they seem 
equally essential to a rate on personal property. 

SECT. I. 

Of rating Land , Houses , and Profits annexed thereto . 

The first kind of real property mentioned in the statute 
is “ land and houses” They are put by way of example, 

(1) See ante, 68. Collinson, East, 43 G. III. 3 Burn’s 

(a) See instances, post. Just. 23d edit. 939. Rex v. Jones, 

(3) Rex v. Liverpool. Rex v. Trin, 47 G. III. 8 East, 451. post. 

F 4 and 
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and not as excluding other kinds of real property of a 
similar nature ; for, not only lands and houses, but shops, 
sheds, and all things real which render an annual revenue, 
are subject to the rate. ( i ) 


I. Natural 
profits of 
land, &c. 


i . Though the tax is laid upon the land or house, it is 
in respect of the revenue or annual profits which issue 
from them, and that whether they are produced by na- 
ture or by means wholly artificial ; for, things very dis- 
tinct from the natural profits of land are rateable under 
that name ; the land being considered as the principal, 
the profits of which are augmented by the annexation of 
the accessary. 


2 ’ ^ ll,s not only those who have the exclusive enjoy- 
coiuiccud merit of land for the purpose of turning on their cattle, on 
with land ; are rateable as the tenants. (2) 

as a mine ml v ' 

spnii^. . But where certain lands and buildings at Cheltenham, 
containing four acres and a well of mineral water thereout 
arising, were let at the yearly rent of iool.; the lands 
and buildings, independent of the well, being of the 
value of about 20 \,per annum . The rent paid for the mi- 
neral %ater of the well was 8 ol^ The tenant was rated 
upon iool .per annum for till premises, by the description 
of “ lands,” and the rate was held to be good. For, it is 
not a rate upon the profits of the well, bilt upon four 
acres of land let at iool. per annum , the value of which 
arises partly from the buildings, and partly from the 
spring that produces the mineral water ; therefore the 
profits of the spring are part of the produce of the land, 


(1) 4 Com. Dig. tit. Justices of the 
Peace. B. 66. p. 565. 4th edit. The 
resolution of the judges of assize in 
1633, accords with this opinion. It 
being taken perhaps from the 1 9 Qu. 
Whether shops, salt- pits, sheds, profits 
of a market, be taxable to the poor, as 
well as lands, coal-mines, Sic. expressed 
in the statute ? Resol. “ All things 
** which aTe real, and in yearly reve- 
II 


“ nue, must be taxed to the poor.’* 
Dalt. 235. Indeed, the term land, in 
its strict legal signification, compre- 
hends all these denominations of real 
property: for, “it includes, not only 
the face of the earth, but every thing 
under it or over it.** z Black. Com. 
book 2. chap. 2. p. 18. 

(2) Rex v , James Watson, 5 East* 
480, 

and 
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and as such ought to be rated (i). In Worcestershire 
and Cheshire, where there are salt springs, the rent of 
the land is increased considerably on that account. (2) 

3. By 17 Geo. III. c. 18. passed for more effectually 
completing the navigation of the river Thames, the city 
of London purchased an ancient barge-way or towing- 
path, with certain ancient tolls thereto belonging, situate 
within the hamlet of Hampton Wick, which maintains 
its own poor. In pursuance of the act they discontinued 
the old tolls and collected new ones, authorised by the 
statute, and let the annual herbage and pasture of the 
barge- way at a yearly rent, the tenant of which was rated 
for the same. It was held that the corporation was as- 
sessable tp the poor rates of the hamlet, for such tolls as 
became due there; for, the rate is made upon “ the barge- 
way and the toll gate,” and the corporation have the in- 
heritance and ownership of the soil, which is the subject 
matter of the rate; and being occupiers, notwithstanding 
the demise of the herbage, they are liable to be rated. (3) 

4. So land purchased by a company, and converted 
into a dock by statute, which declares that the shares of 
the proprietors shall be considered as personal property, 
are rateable for the amount of the annual profits, under 
the appellation of a dock, although personal property is 
not rated in the parish ; for, it is landed property lying 
there, and was liable as such before the act passed ; the 
legislature in declaring the shares personal property, did 
not mean to exempt this land which was rateable and 
rated before, but only to declare that it should go to exe- 
cutors instead of heirs. (5) 

5. Also the lessee in possession of a fishery of the 
“ Halves and Halvendales with the fishings called Un- 

(1) Rex v. Miller, Cowp. 619. (3) Rex v. Mayor of London, 4 

Per Lord Mansfield, C. J. Atkins v. Term Rep. ai. 

Davis, Cald. 338. ( 1) Rex v. Dock Company of Hull, 

(a) Per Lord Mansfield. Rex v. x Term Rep. *19. 

Miller, ut supra. Resolution of Judges, 

1633. ut supra, n. 1. p. 7*. 

“ lawater, 


3. Artificial 
profits of 
land ; as of 
a towing, 
path. 


4. Of a 
dock. 


Several 

fishery. 



74 


Lock and 
tunnel of a 
canal, Sec. 


Lot & cope. 


Rating Lands and Houses , Sfc. - 

law&ter, with the appurtenances to the Halves due 
u and accustomed within the river Severn,” is rateable 
for them as occupier of so much lands, covered with 
water over which the fishery is enjoyed, (i) 

6 . Upon the same principle the lock and tunnel of a 
canal is rateable for the dues and rates which become due 
there, inasmuch as they constitute its profit (2). So 
likewise profits accruing in the parish from a reservoir 
for collecting water, for the purpose of supplying a city 
with water, may be included in an assessment upon 
“ the reservoirs and water kept therein for they being 
comprehended within the legal description of land are 
clearly rateable. (3) 

7. Further likewise, a direct interest or profit arising 
from a right to take part of the soil or its produce, is 
rateable when the land is not liable to assessment in 
other respects. Such are the lot and cope Qf a lead 
mine (4) and the toll and tin dues of a tin mine (5); 
lots, toll, and free share of calamine to be raised within 
a manor (6); and if a man has taken a lease of land 
with privilege to dig for mines, he may be rated for the 
land. (7) 

(1) Rex v. Ellis, Tim 53 G. III. 340. Rex. v . Salterload Sluice, 4 Term 

Maule & Selw. MSS. Rep. 730. Rex. v. Sculcoates, 1 2 East, 

(2) Rex *y. Sir Archibald Macdonald, 40. 

12 East, 334. See this case at length, (3) Rex. v. Corporation of Bath, 
post. 1 19. Under this head, according 14 Easr, 609. Rex v. Rochdale Com- 
to recent decisions, all cases of assess- pany,Trin. 53 G. III. Maule & Selw. 
ment on tolls where the proprietor MSS. 

does not reside in the parish, should (4) Post 83. ; and see the observa- 
nce properly be classed ; but the au- tion n. (l.)Rowls v. Gells,Cowp. 45 x. 
thor has postponed a more full state- post. 83. 

ment of these cases, to the subse- (5) Rex. v. St. Agnes, 3 Term Rep. 
quent section, as it appears to him that 480. post.' 

the general subject will thereby be ex- (6) Rex v. Baptist Mill Company, 
plained more clearly. These cases Ea*t. 54 G. III. post. Maule & Selw. 
are Rex v. Page, 4 Term Rep. 543. MSS;‘*. 

Aire & Calder Navigation, 2 Term (7) Per Lord Mansfield, Smelting 
Rep. 66 o. Rex v . Proprietors of Staf- Company v . Richardson, 3 Burr. 1341. 
fordshire Navigation, 8 Term Rep. 1 Black, Rep. 349* 

*3 


8. So 
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8 . So the occupier of land, over which a way-leave or Way leave, 
way-leave waggon -way is erected, for the purpose of 
carrying coals from his mine, is rateable for the value of 

the waggon-way. ( 1 ) 

9. Incorporeal hereditaments have been deemed rate- incorporeal 

able as an adjunct profit when annexed to lands and menl < an _ 

houscs, although not issuing from thence. Thus an m;xydto 
0 land there, 

estate may be rateable in a higher proportion, on account 

of a right of common being appendant to it, ( 2 j and, as 

it is said, although the common land itself is situate in 

another parish. (3) « ■ ' 

10. In the same maimer a real subject has been held Personal 
rateable according to its annual value, although that value ^exedltVit 5 
be derived from the annexation of a personal chattel. As a machine 

_ ... 1 affixed tothe 

where a corporation, being possessed of a house, erected building, 
a machine in the street leading by the said house, for the 
purpose of weighing waggons, carts, &c. loaded with 
coal, &c. at 2d. a ton, the steelyard part of the said 
weighing machine was, and always had been, in the said 
house. The corporation was rated ft r the machine house, 
according to the annual value not only of the house it- 
*elf, but of the clear profits of the machine. The rate 
is good, for they are one entire thing, and the house is 
rendered much more valuable from the machine’s being 
appurtenant thereto. (4) 

Some reliance seemed to have been placed by the court 
in this case upon the machine Ubing affixed, and as such 
constituting part of the freehold. 

But where a building, called the engine-house, con- 
sisted of a bay of building 18 feet long and 19 wide, in 

(1) Hex. t. Bell, 7Term. Rep. 598. judge only states that “ possibly** the 
(a) Per De Grey, C. J. j£ernp. v . l*w may be so. 

Spence, 2 Black. 124 5. (4) Rex v. St. Nicholas Gloucester, * 

(3) Sod. Jud. Ibid. But the learned Cald. 262, 

which 
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which there was a carding machine for manufacturing 
cotton, not fixed to the premises, but capable of being 
moved at pleasure. The building, independent of the 
machine, was worth only two guineas jper annum . The 
building and machine together were rated at 3 61 . It was 
not the usage of the place to rate personal property ( 1 ). 
The engine is generally worked with water, but frequently 
by the hand. The building was not a dwelling house, 
nor erected for the purpose of receiving the engine. 
There was in the same building another carding and a 
tumming machine (2). All the engines were placed on 
the floor, and no ways annexed or fastened to the same, 
but might be moved at pleasure, and carried out and 
worked in any other place, either by means of water or 
manual labour, and were not adapted to any particular 
building. The frame in which the engine stood was 1 2 
feet long, 3 feet 1 1 inches broad, 2 feet 9 inches high ; 
the semi-diameter of the largest cylinders, with a small 
roller at the top, rising 20 inches above the frame ; the 
engine sinking in the frame 1 7 inches. One L. W. was 
lessee of the premises under the owners, and subject by 
his lease to discharge the premises from taxes; the 
appellant was the under-tenant, but L. W. paid the 
taxes. 

The court were of opinion, that though it did not 
clearly appear whether the carding-machine was actually 

(1) This was the substance of the “ and in what manner the engine is 
case as originally stated by the court of ‘‘put up in the engine-house, and 
quarter sessions. But the court of “ what is its size and bulk ? and also* 
king’s bench sent it back to be re- whether the owner of the building 
stated, requiring them to return an- “ has contracted to discharge the oc- 
swers to the following inquiries ? “ cupier of all the taxes ?’* The re- 
“ Whether the engine mentioned in mainder of the above case is the re- 
•* the said order is worked with water turn to this order. Cald. 266. 
u or with horses ? and whether the (a) These were not rated ; nor, so 
“ house wherein the said engine stands far as can be conjectured from the 
is a dwelling-house, or built for the. case, demised with the building. 

“ purpose ef receiving the engine ? 


fixed 
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fixed to the building or not (i), yet being demised with 
it, and forming one entire subject, and the rate being on 
the building, it was properly rated for the entire profits, 
the house acquiring a greater value from the use to which 
it was put, and that it fell exactly within the case of 
Hex v. St. Nicholas, Gloucester. (2) 

Two of the judges were also of opinion, that the en- 
gine was rateable as’personal property, and that the find- 
ing by the justices “ that it was not usual to rate personal 
“ property in the place,” made no difference upon that 
question. 


The remaining judge said, it was enough to enable the 
court to confirm the rate, that part was rateable, viz. the 
house, and the rate being on the house, the court would 

not interfere with the quantum of the rate. (3) 

•* 

So a tenement of little or 110 value, fitted up as a malt- 
house, and a malt-mill put into it, then the whole is let 
together ; the whole must be estimated together as any 
other leasehold property, according to its value. (4) 


It is also laid down by another judge, that ** if a bil- 
liard-table stand in a house, and the house should in rc- 


(1) “ It seems to me that this 
“ case is still imperfect ; for it is not 
“ stated negatively, that this engine, 
“ while it is in a state of working, is 
“ not some way or other fixed to the 
“ house. It is only stated that it is 
“ not fixed to the floor. But it may 
“ he fixed to the walls of the building 
“ without being fixed to the floor. 
“ We can assume no facts on either 
* side; but one should suppose that 
it must be fastened in some way, 
“ otherwise, as it is worked by water, 
“ the weight of the Water must 
•' displace it.” Ashhurst, J. Cald, 


(a) Rex v. Hogg,’ Cald, 266. 
1 Term Rep. 721. 

(3) Ibid. But in Rex v. the I.ceds 
and Liverpool Canal Company, where 
a rate was made upon the tolls of a 
canal, part of which were rateable, 
and part exempt by statute, the court 
quashed the rate, it being the business 
of those who made it to apportion it. 
5 East, 325. 

(4) Per Grose, J. Ibid. Accord- 
ing to the report in Caldecot, the 
learned judge supposes this mill to bt 
removable at pleasure. Cald. 275. 


Machinery 

of .1 malt - 
house. 


A billiard* 
table. 
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spect of such table let at a higher sum, it is rateable while 
the table continues there, and it is so let at the advanced 
rent” (i) 

SECT. II. 

Incorporeal Hereditaments per se. (a) and herein of rating 
Rents , Tolls , and other Prctfits . 

Doubts as to Property, such as is described in the preceding 
iftreTita- 31 section, is rateable to the poor by reason of its local ex- 
mems being istence within the district for which the rate is made, 
ra ea e per re g ar( j to the occupier’s residence within the 

limits. But incorporeal hereditaments seem to stand in a 
different situation. That most of these profits are rate- 
able when the right or thing from which they accrue is 
annexed to lands or houses, appears fully settled by the 
foregoing cases (3); but whether an ineoi'poreal right 
yielding an annual profit, is rateable in the hands of one 
who does not reside within the district for which the rate 
is made, and who has no possession of the soil out of 
which such profit arises, and to which it can be consi- 

(1) Per Willes, J. arguendo. Rex tenements. “ Tenement, in its ori- 
v. St. Nicholas, Gloucester, ut supra, final, proper, and legal sense, signifies 
Jf this case proceeds on the supposition every thing that may he huhhn, pro- 
that the billiard-table need not be vided it he of a permanent nature; 
affined to the floor ; or if Rex Hogg whether it he ot' a substantial and 
goes the length of establishing, that sensible or of an unsubstantial ideal 
things let together with a house in the kind. Thus liberum tencmentum, 
same demise, and yielding a profit, are frank-tenement or freehold, is applies* 
rateable whether fixtures or not ; a ble not only to lands and other solid 
house leased out ready furnished, or a objects but also to offices, rents, corn- 
farm demised ready stocked, seem rnons, and the like, Co. Lit. 6. And as 
rateable for the intire conjunct value, lands and houses are tenements, so is 
But furniture is not rateable as per- an advowson a tenement : and a 
sonal property. Rex v. White, 4 Term franchise, an office, a right of common. 
Rep. 771. Nor the stock necessary a peerage, or other property of the 
for the culture of a farm. Queen v. like unsubstantial kind, are all of them, 
Barking, 2 Ld. Raym. 1280. 16 Vin. legally speaking, tenements. C0.Lit.i9, 
Abr. 426. See post. No question 20.’* 2 Black Com. book 2. chap. 2. 
was raised in these cases as to the 17. 

owner's residence. (3) See also Rex v. J. Nicholson, 

(2) They might perhaps with more 12 East, 330., and other cases cited, 
strict propriety be called incorporeal post. 


dered 
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dered as annexed, has formerly created considerable' 
doubt among the judges. 

The act speaking of rating real property, as distin- As incapable 
guished from rating an inhabitant, directs the assess- 
ments to be laid on the occupier, and the doubt was 
whether this kind of property lies in occupancy. It was 
contended, that it did not, according to the common law 
sense of the word, since actual possession could not be 
delivered. No ejectment would lie to recover the thing 
itself, nor could trespass be brought against those who 
infringed the right. ( 1 ) 

It was said therefore, that a right of common cannot 
be rated, as not being the subject of occupation (2). It 
was doubted among the judges for the same reason, 
whether the privilege of taking herbage and pannage is 
rateable (3). The annual profits of a fair have been in- 
cidentally held not to be so (4) : and according to one 
report it seemed intimated by the judges, that the tolls of 
a light-house were not rateable, only because the light- 
house was ppt made the subject of the rate (5). In a re- 
cent case also it was held, that a mere easement in the 
soil of another, such as a right of passage for which a 
certain annual rent is payable, is not rateable. There- 
fore, where a person is possessed of a waggon-way, and 
another agrees with him for the use of it for carrying his 
coals at so much pet' ton, the latter* at least is not liable 

(1) Jones v. Maunsell, Doug. 30a. 1310. Lord Bute?/. Grindall, 1 Term 

See the opinion of Lawrence, J. Rep. 338. 1 H. Black. 107. 

Rex v. Watson, 5 East, 485. of Lord (4) Rex v. Brograve, 4 Burr. 
Ellenborough, C. J. Rex v. Bishop of 2291. 

Rochester, 12 East, 353. (5) Rex v. Rebowr, Dougl. 118. n. 

(z) Per De Grey, C. J. Kemp v . where it is expressly stated that the 

Spence, % Black. 1*45. and Rex court observed that it was not set 

v. Watson, ante, (1). forth in the case that Rebovve was 

(3) Jones v. Maunsell, Dougl. 30Z. rated for the house, but only for the 

Set Rex *. Minchin Hampton, 3 Burr, tolls. 


to 



8o 


Contrary 

opinion. 


l. Toils. 


When not 
rateable. 
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* to be assessed ( i ). It has been doubted likewise whether 
a person who lias a mere permission to turn his cattle on 
another’s land is rateable as an occupier. (2) 

But the general principle upon which these cases are 
said to depend, was doubted by ‘those judges who leaned 
to the other side of the question ; and it was observed that 
property has been considered as capable of being occu- 
pied within the meaning of the statute of Eliz. although 
it is not so according to the strict common law sense of 
^the word. 


Sir Robert Heath, G. J. was of opinion so early as 1633', 
that the profits of a market might be taxed to the poor. (3) 


In 27th Car. II. the tolls of a corporation were held 
rateable ; but it Joes not appear from the reports, what 
the nature of these tolls were, or for what they were 
paid (4). In more recent cases, the profits arising from 
tolls paid for passing a particular sluice (5), or bridge, 
being private property (6), and also those from tolls pay- 
able for carriage of goods on navigable canals, have been 
adjudged liable to this assessment. (7) 


Turnpike and other tolls paid for the public benefit, 
and not of private individuals, are not subject to this tax; 


(1) Rex v. JolifTe, 2 Term Rep. 
90. Per Lord Kcnyoij, C. J. Rex 
w. Bell. 7 Term Rep. 600. 

(2) Per Lord Ellenborough, C. J. 
Rex v. Aberavon, 5 East, 453. and 
Rex v. Watson, 5 East, 480. 

(3) Ante, 7 a. n. (1). 

(4) Rex v. Corporation of Wick- 
ham, 3 Keb. 540. l'reern. 419. 16 

Viu. Abr. 425. Ashhurst, J. supposed 
it might be for piccage, which is, in 
nature of a rent for land, for it is an 
acknowledgment payable to the owner 
of the land in respect of the use made 
of the soil ; i. e. breaking the ground 
for the erection of booths and stalls in 


a fair or market. Atkins v. Davis, 
Cald. 382. -But Willes and Buller, J. 
held it to be good law as a common case 
of toll. lb. 328. lb. 333. 

(5) Rex v. Cardingtoti, Cowp. 58. 
1 Bott, 152. PI. 177. But Ashhurst, 
J. denied this case to be law. Atkins 
v. Davis, Cald. 332. 

(6) Jones v. Maursel, Doug. 302. n. 

(7) Rex v. Page, 4 Term Rep. 
543. Rex v. A*re and Culder Navi- 
gation, a Term Rep. 660. Rex 
v. Proprietors of Staffordshire Navi- 
gation, 8 Term Rep. 340. and see Rex 
v. Mayor of London, 4 Term 
Rep.ai. 


but 
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but this might be accounted for, upon the principle that 
there is no beneficial occupier. ( i ) 

It has been urged, however, that these instances are Doubts, 
not decisively in point to impugn the principle relied on. 

That in those of tolls of a sluice or bridge, the persons 
rated might have some property in the soil on which they 
stood (2) ; and in the cose of navigable canals, the land is 
always purchased by the proprietors of the canal, so that 
it resembles lands converted into a dock, which are held 
rateable for the profits. (3) 

* The casual profits issuing from the realty, seem not Casual pro- 
to be rateable, at least under the general circumstances fits * 
attending this species of property. 

Thus the Lord of the Manor is not rateable for the 
manor itself (exclusive of the demesne lands) consisting 
of quit-rents, fines for the removal of copyholds and 
other casual fruits and profits, he occupying nothing else 
in the parish (4). On a question whether the herbage 
and pannage of Rockingham forest was rateable, the 
court were chided in opinion. (5) 

4 A mere incorporeal fishery is not within the statute of incorporeal 
Eliz. for the party to be rateable, if non-resident, must 
be an occupier of land. (6) 

(1) Per Lawrence, J. Rex v. Staf- was tkeg for granted that the rate 
fordshire Navigation, lb. & past. 87. was not dpon the land, but upon the 

(1) See Rex v, Sir A* Macdonald, tolls. Seethe opinion of Le Blanc, J. 
ia East, 334. post. 1 19. But see the ante, 80. (7) post, 112. 
opinion of Buller, J . Atkins v. Davis, (4) Rex v. V andewall, 2 Burr. 99X . 

Cald. 326. that in Rex a*. Cardington, See also Carth. 14. 

Mr. Palmer, who was rated for the (5) Jones v> Maunscll, Dough 3 °** 

'tolls, had no property either in the The court granted a new trial that 
soil or water, nor any thing but a the point might be settled in a special 
power of erecting sluices and taking Verdict. But it teems not to , have 
tolls. been stirred- again. See the opinion of 

(3) Ante, 73. Per Lord Ellen- Lord Mansfield, C. J. Lord Bute v. 
borough, C. 3 . Rex v. J. Nicholson, Grindall, I Term. Rep, 338. 

1 1 East, 330. In Rex v. The Pro- (6) Per Bayley J. Rex. v. Ellis, 
prietors of the Staffordshire Canal, it T/in. 53 G.»3, Maule and Selw. MSS, 

VOL. I. 
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Hie ijiGst usual species of incorporeal hereditaments 
upon which questions of rateability have arisen, are 
Rents, 2. Tolls. 

f. Rents could not be usually rateable eo nomine , for 
they are conynonly rated in the land( i), and if the land- 
lord should pay on his rent, and the occupier in respect 
of his possession, the premises would in effect be rated 
twice. But ground rents have been held rateable. (2) 

3. Quit Quits rents, and the casual profits of a manor, have 
rents. been held not rateable (3); but this decision is maintain- 
able as to quit rents, upon the principle of excluding a 
double rate, and the reason assigned by Lord Kenyon, 
C. J. why a profit in the nature of rent could not have 
been rated, was because that would be to rate the sub- 
ject matter twice (4). Lord Mansfield appears to have 
been of the same opinion, and Mr. Justice Blachstone 
seems to have doubted likewise whether some rents were 
pot assessable tp the poor (5). Lord Holt declared, that 
q\pt repts were determined to be rateable. ( 6 ) 

(1) Per Eyre, C. J. Lord Bute presumption of g^ral usage: it is 
W Griflc^U, i 'Terry Rep. 33$. 2 H. now settled, th# usage cannot be 
«lack. 365. Sir Anthony Earby’s sorted to, in order to limit the express 
case, 2 Bulst. 33 4. meaning of this modern statute. See 

(a) Rex v. Gibbs, Comb. 62. the opinion of Buller, J. Atkins v. 
I $ott, ^15. PI. *47. But quere whe- Davis, Cald. 3*6. post.93. In Row 11 st/. 
t far such an assessment would not in Cells, Lord Mansfield seems to con- 
most cases be as bad as a double rate ? sider the reason why the casual profits 
(3) Rex v. Vapdewall, 2 Burr, of a manor are not rateable, to be 
99X. This decision seems to have that they are not annual, for there 
turned upon the ground of usage, as may be none for years. Cowp. 451. 
never haying been rated before. For (4) Per Lord Kenyon, C. J. Rex 
us^ej was considered by Lord Mans- v. Alberbury, 1 East. 535. Et per 
ieldi as a cotemporaneous, or rather Eyre, J. Comb. 264. 
consuetydinary cjyjosition of the sta- (5) Lowndes v. Horne, a Black, 
^ute, a,nd relied upon as a rule of de- Rep. 1252. 
cisioy, in this and other cases. But (6) Per Holt, C. J. Comb. 264. 
besides that, thy determination re- See Huty’s case, Garth. 14* Eyre, J. 
f erred ty by Lord Hojt precluded the coqtra. 


Rents why 
not usually 
rateable. 

2. Ground 
rents. 


Where 
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Where profits issue immediately out of land, and arise 
from the ownership thereof, and form as it were part of 
the soil or produce, it seems still to be considered as law, 
that the possessor is rateable, unless it had been previ- 
ously assessed in another shape. Thus where the crown 
demised forbears at a yearly rent, all those mines of lead 
with their appurtenances, within the soke and wapentake 
of W. with lot and cope ; the first of which is a duty of 
every 13 th measure of lead ore dressed and made mer- 
chantable ; and the latter a duty of 6d. for every load, 
or nine dishes of lead ore raised at all mines within the 
said soke, &c. ; both being received by the lessee without 
any risk or expence of working the mines, he is rateable 
for the lot and cope according to their annual value, and 
as that varies; for it i9 part of the owner’s visible real 
property in the parish ; not a casual profit, but an annual 
revenue, and the immediate lessee of the lead mine not 
being rateable, it is not twice rated. { 1) 


(1) Rowls v. Gells, Cowp. 451. 

and see the opinion of Buller, J.Rex. 

V. C arly on, 3 T<§m Rep. 385. The 

report of Lord Mansfield’s judgment 

is “ The poor’s rate is not a tax upon 

“ the land, but a personal charge in 

“ respect of the land. The present 

*' is a personal charge by reason of 

“ the annual profits which the les- 
44 see of the crown receives out of 
** the land, and which is not charged 

“ at all before to the poor. In gene- 

* c ral the farmer or occupier of land, 
« ‘and not the landlord, is liable to 
41 this tax ; for it arises by reason of 
“ the land in the parish ; and the 
“ landlord is never assessed for hi? 
“ rent, because that would be a dou- 

44 ble assessment, as his lessee has 
** paid before. Lead mines are not 

“within the statute 43 Eliz. c. a. 

M They are in themselves uncertain, 
G 


u and may prove unsuccessful to the 
“ adventurer. Taxes therefore upon 
44 the adventurers would be hard, 
“ and they are excused. But the 
“ person, lord, or landlord, who, in 
“ case they do prove of value, re- 
“ ccives a stipulated benefit from 
44 the profits or value of them, is not 
M excuseable upon the same ground* 
44 and therefore is expressly charged 
44 to the land tax as that falls upon 
4 ‘ the landlord. He is alike liable 
44 to the poor’s rate for his visible 
44 real property in the parish, though 
44 when the poor’s rate isachaigeon 
44 the lessee, the landlord does not 
** pay in respect of his rent. When 
44 the adventurer as lessee of 
44 the mine pays nothing, it is no 
44 double tax in any light, because 
44 the lord pays not for that which 
44 the lessee or adventurer is excused 
2 1 * * * * * * * * * * * * 14 from 


*3 

4* Lot and 
cope of a 
mine. 
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So the proprietor of a certain dish or measure arising 
out of certain lands and tin bounds in the parish, called 
toll and farm tin, which toll is one fifteenth part of all 
the tin gotten, and the farm tin is one twelfth part after 
the said fifteenth is deducted for toll of all tin gotten 
Within the tin bounds in the 'parish, which dues are 
payable, by the laws and customs of the stannaries of 
Cornwall, and is paid free and clear of all risk and de- 
ductions, was upon the same principles adjudged rateable 
for all annual profits, although the amount of the toll 
varies, and is uncertain ( i ). These cases have been con- 
sidered in the nature of rents paid to the owners (2), and 
to depend upon the same principle ; for whether it is a 
return in kind, or money, was supposed to make no 
distinction; and that it mode as little, whether a re- 
version was annexed to the rent or not. 

But the more recent determinations seem to place 

“ from paying for, but the lord pays “ to be rated for the properly.’* In 
“ for his own. It is not mere casual this case, part of the property rated 
u profit, but an annual revenue if was a inonied duty of 6d. per load 
** any, and very different from the of lead ore raised from the mine, and 
“ casual profits of a manor which it did not appear whether the lessee 
*' are not annual, for there may be resided within the parish; but it is 
“ none for years. But if the mine manifest that Lord Mansfield treat.'. 
M produce profit to the miner, the it as visible, real property, for which 

lord's share is certain, annual, and the landlord was assessable wherever 
«* an annual rent is paid for he resided. Lord Kenyon is sup- 
“ it constantly. The miner is posed to have doubted this case in 
“ obliged to pay certain proportions Rex v. Parrot, 5 Term Rep. 593. 
, “ to the owner of the lands; what But he relied upon and approved of 
“ reason then is there to exempt it in Rex v . St. Agnes, 3 Term Rep. 
“ these proportionable revenues ? It 480. It was likewise relied upon by 
“ makes no difference to the adven- Buller, J. Rex v. Carlyon, 3 Term 
“ turer, it does not prejudice nor be- Rep. 385., and at least to a certain 
“ nefit him : But as such obligatory extent by Lord Ellen borough, C. J. 
“ payment is in respect of the lands , Rex v. Bisltop of Rochester, 12 East, 
“ the land owner ought not to re- 353. post. 85. And by the court in 
“ ceive it clearer or neater than any Rex ^.Baptist Mill Company, post. 86. 
“ other part of his estate, when he (x) Rex v. St. Agnes, 3 Term 
« is at no trouble, expence, or pos- Rep. 480. 

“ sible risk ; therefore we are all of (a) Per Lord Mansfield, Atkins 
** opinion that the plaintiff is liable v. Davis, Cald. 337. 
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their ratcability upon the principle that the persons rated, 
though not occupiers of the entire land, were to be con- 
sidered as in possession thereof to a certain extent, as 
being qualified occupiers of particular profits arising 
immediately therefrom, and as such rateable ( 1 ) ; or to General 
state the general position as laid down by Eyre, ch^ principle, 
justice, whose judgment is delivered as the opinion Bt 
all the judges in the exchequer chamber : — “ We think 
“ it may be stated as a general proposition, that the 
64 immediate profit? of lands (some mines excepted) arc 
44 the proper subject of assessment; or to speak more 
44 correctly, that the person who is in possession of the 
44 immediate profits of land, may be taxed to the relief 
44 of the poor in respect of these profits. (2) 

Upon a question whether the lot, toll, and free share Non-resi- 
of calamine was rateable, it was stated that by indenture ^Mot^ton 5 
reciting that J. L., as lord of the manor of Rowberrow, &c. of’cala- * 
was entitled to a lot, toll, or free share of all calamine ratc “ 
or lapis calaminaris raised within the manor, in the pro- 
portion of one part in four, and which had been lately 
received by him at only three parts in twenty in the 
enclosed lands, but were not yet ascertained in the un- 
enclosed lands ; the Baptist Mill company had agreed to 
take to the said lot or free share of the said J. L. : 
the said J. L. demised to the company 44 all that the 
44 said part, purpart, lot, and free share of the said J. L. 

44 as lord of the manor, of, and in all calamine stone or 
44 lapis calaminaris raised or gotten, or to be raised or 
64 gotten in the enclosed lands, or the waters, or the 

(1) Per Eyre, C.J. Lord Bute v. arose upon a paving rate, Lor I Ai- 
G»indall,ut supra, 80. (l) vanley ob^tved that if a house be 

(a) Eod. Jud. Ibid. The answer hired for transacting the business of 
to 18 qu. iu the resolutions of the the secretary of state, though the 
judges of assize, 1633, seems to take house be not rateable as a private 
it for granted, that rents are rate- housr, the owner remains liable, 
able as pait of the* visible ability: See also the opinion of Lord Ken- 
but it does not directly decide the yon, C J. Eckeisall v. Briggs, 4Term 
point. In Halford v. Copeland, 3 Rep. 6. 

Bos. 8 c Pull. 1 when the question • 

« 3 


“ other 
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44 Other lands within the said manor, or which he had 
tf a right to claim or demand, with liberty to take and 
44 carry away the same to hold to the lessees, their 
tecutors, &c. for i o years, at the yearly rent of 2 1 oL The 
case further stated that the lessees were not, at the time 

€ f making the rate, in the occupation of any land or 
ilding in the parish of R. unless the lot, toll, and free 
share is to be considered as land ; that they and their 
agent for collecting this free share reside elsewhere, and 
run no risk, nor incur any expense whatever. The 
court were of opinion that as this share was received 
without risk or contingency, it could not be considered as 
a mine exempted from taxation by the statute ; amt 
that the lord being entitled to a share of the original 
produce of the soil he was a qualified occupier of the 
land itself, and would have been rateable as such, if his 
interest had not been demised ; and as this was not a 
lease of a personal chattel, but of a share of the pro- 
duce of the land before the mineral was actually raised, 
the lessee was as an occupier of this land to that extent, 
and rateable as such for the profits of the free share, (i) 


Lessor of 
lead mitres 
not rateable 
for rent. 


Ltmn of lead 
mine* not rate* 
able for rent a$ 
ociupler*. 


But on the other hand where a landlord having leased 
lead mines and other minerals, with liberty to the tenants 
to dig and search for pits under the land, reserving a 
certain annual rent, and also certain proportions of the 


ore which should be raised, 
for the rent where no 9 re 
reside in the parish, for it is 
occupied by another. ( 2 ) 

(1) Rex v . Baptist Mi^Company, 
Trin. 53 Geo. 3., Maule and Selw. 

mss: 

(a) The King v. The Bishop of 
Rochester and others, Truslees un- 
der the will of the late Lord Crewe, 
1% East, 353. 

The trustees appealed to the ses- 
sions against a poor ra t e made for 
the parish of Hunston worth, in the 


he was held not assessable 
is raised, and he did not 
a rate upon the rent of land 

The 

county of Durham, in which they 
being lessors in the lease after men- 
tioned, were rated in the sum of 50I. 
being one moiety of the certain rent 
of i®oI- reserved by the said lease. 
The sessions confirmed the rate, sub- 
ject to tbe opinion of this court on 
a case, which set forth the lease un- 
der which the rent was reserved. 
This was an indenture of lease, da- 
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a 


The case of tolls has given rise to farther discussion* Toils. 

and 

ted the 30th of May, 1805, and to the ground tenants. The lessees 
made between the Bishop of Ro- were bound to pay all manner of 
Chester and the o£her trustees ap- taxes, rates, assessments, and impo- 
pointed by the will of the late Lord sitions whatsoever, parliamentary W 
Crewe, of the one part, and A. parochial, already or thereafter W 
Surtees and others of the other part, be taxed on the demised premise*! 
whereby the trustees demised to the or on the lead ore, or Other mine- 
lessees “ all the mines, veins, &c. rah, coals, or fossils gotteri there- 
“ parcels, and wastes of lead ore and out, or on the lessors Or lessees Ih 
41 minerals and fossils, and also all the respect thereof? The case also sttt* 

“ seams of coal then open or discov- ed, that no coal mines had been 
“ ered, or which should or might du- wrought within the grounds men- 
* c ling the time therein mentioned tioned in the lease. That the let* 

“ be opened or discovered, within, sees had other lead mines in the 
n under, or upon the township lands neighbourhood, but had gotten no 
“ called Muckton, in the parish of ore from under the grounds of the 
“ HunstonWortli, and within certain lessors mentioned in the lease, and 
“other lands therein mentioned, to- consequently no proportion of lead 
“ gether with full liberty and autho- ore had been rendered or become 
“ rity for the lessees to dig and due to the lessors. The lessors stood 
“ search for pits, &c. under any of rated in jol. being a moiety of the 
“ the said lands, for getting all certain rent of iool. reserved by the 
“ the lead ore, minerals, and coals, lease, and which was deemed a fair 
<e in or upon the said mining proportion for that part of the mi- 
“ grounds,” with other powers for ning ground which is in the parish 
the erection of machinery and other of Hunstonworth, and the lessors, 
buildings on the mining grounds, if liable at all, did not object to the 
and for facilitating the woiking of fairness of the apportionment. They 
the mines as therein mentioned : stand rated in the following form ; 

“ to hold the demised premises to •* Lord Crewe’s trustees for certain 
u the lesseesfor the term of ai years, annual rent paid them by Casterby, 

“ yielding and paying therefore, year- Hall, and Co. for the liberty ofopen- 
“ ly during the said term, unto the ing the mines within their lauds, 

“ said lessees, their heirs, &c. for and spoil of ground, &c. 50I.— Rate 8b 
“ in respect of the said ledd ore and 15 s.” Norte of the lessors reside or 
“ other minerals, the cleat yearly rent . hate any dwelling house in the pa- 
“ or sum of iool.” payable half- rish of Hunstonworth. The lessees 
yearly. There Was also reserved,, were not rated to relief of the poor 
by way of rent, certain proportions in respect of the demised mines, 
of such lead ore as should be gotten Nolan and Lhtledale, in snpport 
ffom and out of the safd mining of the rate, relied principally upon 
grounds. There was also a separate the authority of Rowls v. Oell, 
rent reserved for the coals, when where the ottner (l6s<e6 under the 
wrought, and a rent for damage done croWn) of lead mines was rateable 

G 4 to 
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and to a greater number of determinations; and it seems 

now 


to the poor for the profits of lot and 
cope, which were certain duties paid 
to him by the adventurers, without 
any risk incurred by himself in the 
adventure: though they admitted 
the pressure of the recent decision 
of the court in Williams v, Jones. 
Before that decision they said that 
they were prepared to contend that 
the words M lands, houses, &c.” in 
the stat. 43 Eliz c. a. the occupiers 
of which were made rateable to the 
relief of the poor, were only men- 
tioned in the statute by way of ex- 
ample, and that the legislature meant 
to subject to the same taxation every 
species of real property. By the re- 
solutions of the judges of assize in 
*6331*0 the question whether shops, 
salt-pits, profits of a market, &c. be 
taxable to the poor as well as lands 
coal mines, & c. expressed in the 
statute; the answer is, “ all things 
“ which are real and a yearly revc- 
“ nue must be taxed .to the poor.” 
In the King v. St. Agnes, the person 
entitled to toll-tin and farm-due, 
being certain proportions of the tin 
raised by the adventurers, was held 
rateable for such proportions receiv- 
ed by him. It cannot vary the case 
that this payment is reserved to the 
lessors by the name of a rent. Rents 
are only held not taxable where the 
whole profit of the land is in the 
first instance taxable in the hands of 
the tenants or actual occupiers ; in 
which case it would be twice taxed, 
if the landlord were again taxed for 
his rent ; but the ground of the for- 
mer decisions was, that the adven- 
turers were not taxable for their 
profits, which were precarious, and 
therefore the lord or owner, who 


run no risk, was taxable for what he 
received in respect of his real profit* 
but the landlord or owner has al- 
ways been considered taxable for 
any profit of the land received im- 
mediately by him, for which the 
tenant or actual occupier was not 
assessable. This principle appears 
to be recognised by Lord C. J. Eyre 
in delivering the judgment of the 
exchequer-chamber in Lord Bute v. 
Grindall, and by the courts of K. B. 
and C. P. in Eckersall v. Briggs, 
Atkins v. Davis, and Holford v . 
Copeland. In all these cases it seems 
to be taken for granted that rents 
and other annual profit* of land are 
rateable, unless where the tenant is 
assessable for the whole annual value 
of such land in his occupation ; and 
in none of these cases is any notice 
taken of the residence of the pro- 
prietor in the parish in which the 
property lies. Occupier in the sta- 
tute of Eliz. was meant to be used 
in the popular sense, as possessor, 
that is, of real property : and inha- 
bitant has always been considered as 
extending to include the owners of 
every species of property in the 
place, whether lying in grant or in 
livery. The great distinction as to 
residence lies between real and per- 
sonal property where the owner is 
rated for his ability generally ; which 
must of course be in the place where 
he resides; for there only can it be 
visible ; but all local visible proper, 
ty, yielding annual profit, is rateable 
in its nature ; and real property can 
only be rated in the place where it 
is situate, and where alone it is visi. 
ble and produces profit. 

Lord 
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now settled by frequent decisions, that though tolls are 


Lord Ellenborough, C. J. What is 
there in this case, which is to be the 
subject matter of rating, but a con- 
tract, by which the landlords get a 
certain profit for granting toothers 
a liberty of mining, when perhaps 
the tenants may never be able to 
make any profit at all from the land, 
which may be wholly unproductive ? 
Bayley, J. In Rpwls v. Cell, and the 
King v. St. Agnes, the property for 
which the lords were rated was not 
demised. Le Blanc, J. The ar- 
gument goes the length of con- 
tending for the rateability of ail 
rents in the hands of landlords.] 
It does so where the subject-mat- 
ter is not rateable in the hands of 
the tenants 

Dam pier, Raine, and Hullock, con- 
tra. The demise is of all mines. 
See. within a certain district, with a 
licence to dig for ore, &c. and a 
money rent is reserved in respect of 
that licence, but nothing has yet 
been produced by the land, which 
land is rateable, if at all, in the 
hands of the tenants for its annual 
produce, so far as the subject matter 
produced is in itself liable to be as- 
sessed within the construction of 
the stat. 43 Eliz. But this is an at- 
tempt to rate a money-rent in the 
hinds of the landlords, none of 
whom reside in the parish, and who 
not being rateable as inhabitants, 
can only be rated, if at all, as actual 
occupiers of land within the parish. 
It must therefore be shewn that the 
receipt of rents elsewhere is an ac- 
tual occupation of the land in re- 
spect of which such rent ifi reserved ; 
which must go the whole length of 
establishing that landlords are liable 


a species 

to be rated, as well as tenants; and 
this, even though the land produce 
no annual profit at all in the hands 
of tfie tenant. If this were so a 
landlord would by the same rule be 
rateable for the profits of his tim- 
ber. It has been long settled that 
no other mines than coal mines, 
which are expressly mentioned in 
the statute, arc rateable at all; 
but by the construction now con- 
tended for, they would be made 
rateable in the shape of rent in the 
hands of the landlords by whom 
they were leased out. The decision 
in Rowlsu. Gell,on which the King 
v. St. Agnes proceeded, was doubt- 
ed by Loid Kenyon in Rex v. Par- 
rot. But this case is at all events 
distinguishable; for there the profits 
of the lord arose immediately from 
a oertain proportion of the ores 
brought to the surface without any 
expence or risk on his part ; hut here 
the ores are demised, and the land- 
lords receive a certain money-rent 
for their interest in the land during 
the lease, whether any ores be raised 
or not ; which rent is not the sub- 
ject-matter of occupation within the 
parish. Then there is neither in- 
habitancy nor occupation, in respect 
of Which the landlords can be rated 
in this parish. 

Lord Ellenborough, C. J. The trus- 
tees can only be rated as inhabitants 
or as occupiers within the parish. 
We have so recently put a construc- 
tion upon the word inhabitant in 
the statute of Eliz. as meaniitg a re- 
sident within the parish, that it is 
unnecessary to discuss the matter 
again ; and the fact’of such an inha- 
bitancy is negatived by the case. 

Neither 
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a specie of rateable property, yet they are only rateable 
in two cases: i. Where the proprietor resides out of the 
district for which the rate is made, they must be annexed 
to something real and substantial, locally situated within 
the parish dr township rated. . 2 . In all other cases the 
owner must reside within the limits for which the assess- 
ment is made. ( i ) 


Neither arc they occupiers of the Bayley, J. declared himself of the 
property for which they are rated; same opinion, 
sofur from it, that they cannot main- Order quashed* 

tain trespass for any injury done to 

the pi operty which they are suppos- (i) Rex v. Rebowe, i. Const. fjlui 1 jw»t 
cd to occupy : and even if they were 14a. pi. 177. Cowp.583. S. C. 
the actual occupiers of coal mines, King Charles granted by patent 
they would not be rateable for them to Sir Isaac Rebowe, liberty to erect 
before they were worked and pro- light-houses at Harwich, and to- 
ductive. But this is no more than wards the maintenance of them ccr- 
a contract with tenants for the pay- tain tolls and duties payable by all 
ment of a certain rent for ores sup- ships passing or coming into that 
posed to lie under the surface, and if harbour; in pursuance of this an- 
the tenants should open the ground thority two light houses were eiect- 
and raise the ore, reserving a certain r d, which Mr. R. claimed under this 
proportion of ore to the ground grant and subsequent letters patent 
landlords. There is no occupation The duties he received annually 
of any thing within the statute. If amounted to 1400I. but only part 
hereafter the tenants should open thereof was received at the port of 
the ground and raise ore, the tins- Harwich ; the rest at many different 
tees will then be entitled to certain ports in the kingdom. The collec- 
proportions, and such profits may tions were casual, as shipspass by or 
come within a different rule, as lot come into the harbour, and therewas 
and cope; upon which no question no other advantage arising from the 
at present arises, and theiefore it is light-houses. The defendant occu- 
unnceessary to say any thing. pied these light-houses, by two mlk 

. Grose, J. was of the same opinion, kept in his pay to light and attend 
Le Blanc, J. If the trustees were the fire and lamps, who had a bed 
rateable at all, it must he as occn- or beds in the larger light-housC to 
piers of the mines or some propor- lie on alternately. Mr. R. did 
tion of them: but here they are not reside in the parish, nor was 
rated a» for a rent eo nomine, for otherwise an occupier there, than as 
which, \f they were rateable, every above. He was rated for the light- 
landlord might by the same rule be house in the same proportion to the 
rated for his rent* land tax as to the poor rate. The 

. nf ses- 
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sessions were of opinion that he 
ought to be rated and assessed 
towards the relief of the poor of 
St. Nicholas parish, in respect of the 
said light-house, and the duties 
collected and paid as aforesaid. 
I. ord Mansfield, C. J. They have 
properly speaking rated the fire, and 
the profits arising from the house : 
the Pantheon play-house and other 
places of public amusement are 
rated, I suppose, hut not for their 
profits. We will, however, con- 
sider of it; but it seems to me nt 
present that these duties are not 
rateable. Lord Mansfield. We took 
some time to consider of the case 
of Mr Rebowe, and we aie all of 
opinion that he ought not to he 
rated for the tolls. This property 
is not in the parish. They have 
not rated the house but they have 
rated the tolls. The tolls are not 
locally situated, within the parish, 
and therefore not rateable there. 

Rex v. Inhabitants of Tynemouth, 

• iz East, 46. 

c Upon an appeal of Wm- Fowke, 
Esq. to the quarter sessions of the 
county of Northumberland, against 
a certain rate for the relief of the 
poor of the township of Tynemouth 
in that county, the sessions ordered 
the rate to be amended by striking 
out Mr. Fowke’s name ; subject to 
the opinion of this court upon the 
question, whether Mr. Fowke be 
rateable for the tolls in respect of 
the light-house ? The facts were 
these* Mr. Fowke is entitled to 
Tynemouth light-house, and to cer- 
tain tolls payable in respect thereof, 
by virtue of letters patent under the 
great seal in the 17 C. 2. viz. rad. 
for every ship belonging to any of 
the King’s subjects passing by the 


light-house, *nd belonging or trad- 
ing to the ports of Newcastle 
and Sunderland, or either of them, 
or the creeks or the members of the 
same ; and 3s. for every ship belong- 
ing to any foreigner or strange^ 
coming or passing by the light-house* 
Mr. Fowke is also entitled to ad- 
ditional light duties, under the act 
of the 4a G, 3. intitled ** an Act 
for improving the Tynemonrii-cas- 
tle light-house, and for authonrizing 
additional light duties in respect of 
such improvement.” The altera- 
tions in the light-house have been 
made in conformity to the act. The 
light-house is in the township of 
Tynemouth; and the tolls and du- 
ties arising to Mr. Fowke are pa>- 
able upon ships sailing in the Get" 
man Ocean and receiving the bene- 
fit thereof; and the ships from which 
the tolls or duties arise never come 
within the township of Tynemouth, 
hut proceed directly from the main 
sea into the river Tyne, the whole 
of which as far as Newcastle is in 
the port of Newcastlc-upon-Tym , 
and the parish of St. Nicholas with- 
in the town and county of the 

town of Newcastle-upon-Tyne: and 

neither .Mr. Fowke nor any of the 
receivers of the tolls or duties reside 
in the township of Tynemouth. 
The tolls or dutie*s paid in respect 
of ships arriving at and sailing from 
the port of Newcastle upon -Tyne» 
are collected at the custom-house, 
in the parish of All-Saints, in the 
town and county of Newcastle-upon- 
Tyne, by Thomas Beck, a person 
appointed by Mr. Fowke for that 
purpose : and the tolls or duties^paid 
in respect of ships sailing from other 
coasting ports arc collected at the 
ports from whence they sail, if they 
clear at the custom-house there to a 
port 
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Rex v. Tyne port beyond Tynemouth-caitle light; 

, u a if to a port short of Tynemouth, no 

toll or duty is payable by them in 
the first instance; but if they after- 
wards extend their voyage or pas- 
sage to Newcastle, or beyond the 
light-house, then the toll or duty is 
paid at the port of their arrival 
Same of the tolls collected at the 
coasting ports are remitted to Mr. 
Beck, at Newcastle, and others ac- 
counted for in the first instance to 
Mr. Fowke. The township of 
Tynemouth is within the parish of 
Tynemouth, and maintains its own 
poor. Mr- Fowke is rated for the 
tolls, ifl respect of the light-house, 
at.75ol The property-tax in re- 
spect of tlie tolls has been paid to the 
collectors of that tax in the town- 
ship of Tynemouth. 

Lord Ellenborough, C. J. It is no 
question now whether this property 
could be rated in some other way; 
as if the light-house, whose light is 
the meritorious cause of earning the 
tolls, were in consequence let at a 
larger rent : but this is a rate speci- 
ally upon the tolls, and therefore 
the case is not distinguishable from 
the King v. Rebowe, which is so 
.mmediately in spcpie*and in all its 
circumstances the same, and has 
been so long considered and acted 
upon as law, thdt it concludes the 
question. What local ptopeity is 
there within the township on which 
this rate on the tolls can be levied ? 
The tolls are not received there ; 
nor do the ships from which they 
are collected come within the town • 
ship ; the subject matter of the rate 
has ^no locality within this town- 
ship. 

JPer Curiam t 

Order of sessions, amend- 
ing the rate, confirmed. 


Rex v. Cardingtor, Cowp 581. 

This case came before the court 
.upon a rule to shew cause why an 
order of sessions quashing a rate for 
relief of the poor of the parish of Car- 
dington, should not be quashed as to 
the assessment upon Ashley Palmer, 
Esq. The case specially stated was 
that Ashley Palmer, Esq, was seised 
in fee of the right of navigation of that 
part of the river Ouse which lies be- 
tween Erith in thecounty of Hunting- 
don, and the town of Bedford, and 
of all the tolls arising for the carriage 
of coals and other goods upon that 
part of tire navigation : that he had 
power to erect sluices and staunches 
for the better keeping up the water 
and carrying on the said naviga- 
tion, and that tolls were paid for 
passing through every sluice, and 
in a different rate for different 
sluices : that one sluice was erected 
in the parish of Cardington, at 
which the toll was 3d. a chaldron 
or load weight : that Mr. Palmer 
did not reside in the parish of Car. 
dington, nor had he any person 
resident at that sluice to receive the 
tolls; hut that the tolls for that 
sluice were received at Barford or 
Eaton : that neither Mr. Palmer, 
nor any other of the former pro- 
prietors of that navigation, were 
assessed to the poor’s rates for their 
sluices or for the tolls or profits; 
hut they had for many years been 
assessed to the land tax. Against 
the rule it was argued, that tolls 
and other yearly profits being spe- 
cially charged in the land tax acts 
and not in the act of 43 Eliz. was 
proof that the parliament did not 
intend this species of property to 
be charged to the poor. Besides, as 
Mr. Palmer did not reside in the 
parish, nor was even the toll received 
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Iji the parish, if assessable at all it did not come within the parish, J**^**' 
must he assessed where received) therefore, the tolls were not due 
and not in the parish of Cardington. there ; but here, they arose and 
And to this purpose was cited the were due within the parish. The 
case of Rebowe as directly in point, court ordered the case to stand over, 

If any distinction could he made that inquiry might be made as to 
between the two cases, it was that the custom of rating this descrip, 
the present was rather stronger tion of property in other places, 
than that; because there two per- In answer to the inquiries, it was 
sons were constantly resident in returned on the part of the plaintiff 
the light-house, the tolls of which that out of fourteen sluices, being the 
were the object of the rate. But whole number erected upon this 
here, neither Mr. Palmer, nor any navigation, one only was rated to 
body who could represent him, the poor; that the river Ivil, near 
resided in this parish. In support Bury, the Northampton river 
of the rule, it was contended, that Larke, Ouse, and Stowerwere none 
this species of property, though not of them taxed. On behalf of the 
expiessly within the words, was defendant it was stated, that the 
clearly within the meaning of the tolls at Marlow, Oxford, Reading’ 
statute of 43 Eliz. That there and several others on the river 
could be no difference between Thames, were all rated to the poor, 
these tolls and those of any other Upon the whole, the court was of 
description; as the tolls of a market, opinion, that these tolls were rate- 
or the like, which are clearly asses- able ; and therefore directed the 
sable to the poor. In the ca*se of rule for quashing the order of ses- 
Rebowe, inquiry was directed to be sions to be made absolute, and 
made as to the tolls of bridges ; affirmed the rate, 
when it appeared that Fulham 

bridge tolls were taxed at the rate Atkins v. Davis, Cald. 315. JSSauEi* 
of 500I. a year. Why not assess It was an action of trespass, in jjcr vii*/ 

these tolls as well as them ? As to which the trustees of the London 

the objection of their not being Bridge “water -works were plaintiffs, 

received within the parish, they and the constables of the ward de* 
might be received there if Mr. Pal- fendants. A verdict was found for 
mer chose ; they were not neces- the plaintiffs, subject to the court's 
sarily payable elsewhere. But the * opinion upon a case, stating the 
material thing was, that they arose following circumstances: —The de- 
within the parish. The considera- fendants had taken goods of the 
tion for which they were paid, was company J>y way of distress, pur- 
the pa ssing t hrough the sluice suant to an order of the London 
with in the pari sh ; and if a boat sessions made under the riot act, 
went no farther, the toll was to be upon the inhabitants of that city, 
equally payable. It was therefore to make good the damages recovered 
completely due within the parish, against them by actions brought in 
The ground of the decision in consequence of the riots in 1780. 

Rebowc’s case was, that the vessels The company were not incorpo- 
rated, 
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Atkinwpavk, rated, and the defendants had, as The proprietors are rated to the 
constables for the ward of Bridge land tax for their shares, under 
Within, rated them for, ist, Their 21 G. III. c. 3. s. 57. The plaintiff** 
offices, with the wheels and works paid r heir assessment in respect of 
for raising the water, ad, A wharf, the wharf, the fire-engine, and 
3d, A house for their secretrary, secretary’s house ; and the question 
detached from their works and was, whether they were liable to 
wharfs. 4th, A fire-engine, used the rate for the ist and 5th arti- 
for taising the water to a proper cles, which constitute their water- 
height, also detached. And, 5th, works. 

The pipes, trunks, branches, &c. It was not stated in the case, whe- 
laid and dispersed in the different ther the poprietors had any property- 
streets, not only in the city of Lon- in the land, under or over which the 
don, but in the county of Middle- wheels, frunks.and pipes are laid. But 
sex, and borough of Southwark, for it was observed by Lord Mansfield, 
the conveyance of the water. The C. J. that “ it is most probable, that 
whole property is within the ward “ though their title was not stated, 
of Bridge W^ithin, except the works, “ nor any thing concerning it, that 
with their pipes, trunks, and “ they had only the liberty to lay 
branches on the Southwark side of “ them.” The point turned upon 
the river; and except such parts of the meaning of the statute of hue 
the pipes, trunks, and branches, as and cry, 27EI1Z. c. 13. s 5. to which 
are a continuation from the pipes, the riot act, iG.I. st. 2. c. 5. s. 6. 
trunks, and branches within the refers. By 27 F.liz. c. 13. two jus- 
said ward, and which are from thence tices are to assess the towns, pa- 
dispersed in the diffeient streets out rishes, villages, and hamlets; and 
of the said ward, and out of the after such taxation, “ the constables 
said city of London, hit are all oh- “ shall have power to assess, accord- 
ginally derived from, ^nd connected “ ing to their abilities, every inhabitant 
with the pipes, trunks, and branches “ and dweller towards the payment 
within the said ward. The profits “ of such assessment as shall be so 
arising from the water-works con- M made by the justices.” 
sist of rents paid by persons sup- The case however argued in 
plied with water from the works, the court of king’s bench, as if it 
and amount to 2500I. per annum ; had depended upon 43 Eliz. c. 2- 
but of which 276I. 10s. is collected ‘respecting the poor's rate. The 
within the ward of Bridge Within, judges of that court were equally 
the remainder in Southwark, Lon- divided In opinion.. Lord Mansfield, 
don, and Middlesex. All these and Ashhurst J. holding, that these 
receipts are accounted for by dif- water-works were not rateable ; 
furent collectors at the above-men- Willes and Duller, Justices, that 
tioned office, where the books and they were. 

accounts of the company are kept, It was argued against Tating 
and all business transacted ; but the them, ist, That this kind of pro- 
money collected is pa\d to the trea- petty never had been rated before, 
sneer without the ward. and that usage ought to prevail in 

a doubtful 
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mvis* case * That such constitutes part of a man’s "ability” 

things only should be rated as for which he is to be rated, 
yielded a certain profit, and the The judges being equally divided 
profit here is uncertain, and depends the case was turned into a special 
upon constant labour and expence, verdict : judgment was given for 
3d, No part of the property is rate- the plaintiff “ proforma ,” and being 
able; not the pipes and trunks, for removed into the exchequer-cham- 
they cannot by any cultivation be ber, it was twice argued. The 
made to yield a produce (1), and judges there gave no opinion, 
they are mere tools with which the whether the works were rateable 
plaintiffs labour; nor the fire-engine, under 43d Eliz., but confined them- 
nor the water, nor the arch of the selves to the 27th Eliz., to which 
bridge, for the leave to make use the riot act referred, and which 
of the arch does not give any pro- they considered as • distinguishable 
perty in it, and the fire-engine in many particulars from the 43d 
which raises the water, is rated Eliz. They were of opinion that 
separately, ft is therefore, a rate these works, being property of a 
on the profits made merely by the permanent, visible, annual, real 
ingenuity of a man’s head, the work valuer were rateable under the 
and labour of his hands; which, 27 Eliz. which directs the constables 
whether done with or without to assess towards it, according to their 
mechanical tools, are not rate- abilities, every inhabitant and dweller . 
able property within the 27th or The judgment of the court of king’s 
43d Eliz. bench therefore w as reversed. 

The judges, who were of opinion Rex v . Aire and Calder Naviga- Toturatr. 
on the other side, that these water- tion, 2 Term Rep. 660. 
works were rateable, stated 1st, The churchwardens and over- 
That usage of a particular district seers of Leeds in Yorkshire, by an 
cannot make law against an act of assessment duly made and allowed, 
parliament. 2d, These works were assessed the undert ikers of the navi- 
not attended with greater risk, gatioit of the rivers Aire and 
expence, or uncertainty than farms Calder for the tolls and duties of 
or toils, why^are rated; and in the said navigation at Leeds, at and 
assessing ho!R, the expencc of after the rate of loool. per an- 
building is never considered, but num ; and for their lands, wharfs, 
the house is rated as soon as built (2). houses, ware-houses, and other 
3d, That this is not a tax upon the buildings in their own occupation* 
pipes (a mechanical instrument), at and after the rate of 27!. per an- 
but upon the water, which, from niim. Against the former part of the 
yielding a profit, becomes a rate- assessment, the defendants appealed 
able subject. 4th, Being a personal, to the sessions, who affirmed the 
visible property yielding profit, it rate, stating the following case for 

(1) But sec Rex v. "Corporation of Bath, 12 East, 609. post. 

(2) Qu. “ Occupied.” 

the 
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Nar&tuS?** the 0 P* n * on °f this Court.— That undertakers of the navigation had 
the rivers Aire and Calder were in a year, commencing in July 1785, 
made navigable by an act of parlia- and ending July 1786, divided the 
mentoftheio& 11W. III. which sum of 17,0001. profits; but that 
act hath been amended by a subse- sum was made up of many articles 
quentact in the 14 Geo. III. c. 96., besides the tolls and duties. The tolls 
under both which acts the under- * ahd duties have been regularly and 
takers are entitled to receive certain uniformly rated at the towns of 
tolls and duties therein mentioned, for Leeds and Wakefield from the year 
all goods , ire. carried upon the rivers 1713* and at Wakefield from the 
or cuts therein mentioned , according to year 1759, at the annual value of 
the distance which such goods shall be 1200!. per annum; the length of 
carried. The whole strength of the the navigation within the local 
navigation from Leeds to Wheeland limits of Wakefield being one thou- 
measures twenty-nine miles, of sand one hundred and eighty-nine 
which two thousand seven hundred yards, and the tolls and duties aris- 
and ninety yavds in length, and no ingupon that branch of the navi- 
more, lie within the local limits of gation from Wakefield to Selby or 
the township of Leeds. The whole Wheeland, being more than that 
tolls and duties arising upon the which arises upon the navigation 
whole length of the navigation from from Leeds to Selby or Wheeland. 
Leeds to Wheeland or Selby, from The mills, warehouses, and other 
the 1st of January 1785, to the 1st real property of the undertakers 
of January 1786, amounted to have been rated from time to time 
8234!. 6s. ad. exclusive of the toils in the townships or placts where 
and duties arising from the naviga- such property lies. But the tolls 
tion from Wakefield to Wheeland and duties have not been rated in 
and £clby, and the average amount any of the townships through which 
thereof for three years, before the the navigation runs, between Leeds 
3 »t January 1786, was 76281. 7s. — and Wheeland, or Selby, or between 
The proportion of the tolls arising Wakefield and Wheeland. or Selby, 
from the tWo thousand seven hun- except at the towns of Leeds and 
dred and ninety yards, part of the Wakefield. From d^^rcar 1792* 
length of the navigation^ and lying the undertakers harej^ariably as- 
within the local limits of the town- sessed for the tolls and duties, to the 
• ship of Leeds, amounted to maintenance of the poor in the 
403I. is. lod.perannum, and though town of Leeds, at the value of 
upon the face of the assessment 6col. per annum ; and they, or 
the undertakers stand only assessed their lessees, have paid the assess- 
at and after the rate of loool. per ments according to that value. The 
annum, yet as the houses and build- tolls and duties arising upon the 
ings within the township of Leeds whole length of the ■navigation, 
are by the said assessment rated have never in any one year during 
only at one moiety of the actual that space of time, amounted to 
rents or real value, the undertakers the annual stftn of 8234k 6s. ad. but 
stand actually assessed at and after in seven years during that time they 
the rate of aoool. per annum. The have been considerably under that 
iof annual 



annual sum. In the year 1740, 
upon an appeal to this court, it 
was ordered that the undertakers 
should stand assessed at the value 
ot 500I. per annum. In every land- 
tax act from the year 1709, is con- 
tained a clause, that the undertakers 
shall not be assessed to the land- 
tax in any other part, township, or 
place, through which the navigation 
runs, but at the towns of Leeds and 
Wakefield; and the undertakers 
have heen uniformly assessed at 
Leeds at the same annual sums for 
which they have been rated to the 
poor’s rate; and in the above- 
mentfoncd act of parliament of the 
14th of His present Majesty is con- 
tained a clause, which enacts, 

“ That the rivers, or any of the 
cuts under the authority of that act 
shall not be subject or liable to the 
payment of any taxes, rates, or as- 
sessments, save and except such 
taxes, rates, and assessments as had 
been and then#sete usually charged 
and assessed thereon.” 

Lord Kenyon, Chief Justice. The 
great question in this case is, 
whether the rate in question on 
this property has been assessed in a 
larger proportion thin it ought? 

It is admitted generally, that this 
species of property is rateable; it 
is also admitted, that the justices at 
the sessions are the proper judges 
respecting the equality or inequality 
of the rate. In the case of Rex w. 
Brograve the court said* they could 
not enter into the inequality of the 
rate, unless it manifestly appeared 
to be unequal, and this rule appears 
to have been laid down with great 
wisdom by the judges who sat in 
this court at that time. It has been 
argued, that as the whole extent of 
this navigation has many miles, of 
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which that which lies in Lee<h 
forms but a small part, the rate in 
question exceeds its due proportion J 
but that is not the rule by which 
these proportions are to be ascer- 
tained. It is well known that the 
Duke of Bridgewater’s navigation 
at Manchester extends thirty or 
forty miles, within three miles of 
the end of which the grand trunk 
empties itself, and of course the 
tonnage in that part of the naviga- 
tion exceeds beyond all comparison 
the proportion in any otherjparc of 
it. So that it is most probable that 
the part of this navigation which 
comes into the town of Leeds, is of 
greater value than any other part. 
However I disclaim forming my 
opinion upon any conjecture of this 
sort, though it is probably well 
founded, it being enough for me to 
say what was said by this court in 
the case reported in Burrow, that 
we cannot enter into the inequality 
of the rate, unless it be manifestly 
unequal upon the face of it. There- 
fore, without entering into any dis- 
cussion of more points which are 
open to it, I am clearly of opinion 
that this rule ought to be discharged. 
Ashhurst, Justice, con^rcd. Boi- 
ler, Justice, after noticing the other 
points of the case, said, then it be- 
comes necessary to consider those 
facts in this case upon which the 
law arises; and it is material to ob- 
serve, that it is not stated that the 
tolls are collected at any other 
place than Leeds 4 fld Wakefield ; 
for if there were any other houses 
in different parishes at which the 
tolls are colfected, it would make a 
difference ; but on this state of the 
case, we are bound to take it, that 
all the tolls are collected at these 
two places. Taking that fact 'there- 
fore 
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fore as clear, I think the case which “ also in repairing, &c. the works, 
has been decided in this court must “ weirs, locks, &c. it shall be lawful 
govern the present. It is material “ for the undertakers, &c. from time 
to consider at what place the tolls “ to time, and at all times thereafter, 
became due. I agree that if a per- “to ask, deman d,&c. for allandevery 
son has property in Yorkshire, and “ such goods , &c. that should be car- 
receives the profits of it in London, “ rteji or conveyed up or down the 
he shall not be rated for it in Lon- “ river Kennct , between Reading and 
don ; for a toll must be considered “ Newbury , the rates and duties there , 
to be paid at the place where it “ after mentioned, and that such place 
becomes due. It is impossible to “ or places adjoining to the river'as 
adopt the argument used at the bar, “ the undertakers, &c. should think 
that the toll becomes due at the end “ fit, viz. for every ton weight of goods t 
of every mile for that mile ; for it “ life, that should be carried or con- 
is an dntire contract to carry the “ veyed in any boat, barge , or vessel, 
goods the whole distance intended, “ up the river Rennet from Reading to 
and the hire is payable at the place “ Newbury, or down the rivet * from- 
to which by that, contract^ they are “ Newbury to Reeding, any sum not 
to be carried. The case of Putney “ exceeding four shillings ; and so 
Biidge is an illustration of the pre- “ proportionably for every greater 
sent ; there the bridge is rated in 11 or less weight, or for a less dis- 
Putney and Fulham parish at 700!. “ tance of place, to or from which 

a year in each, there being gates at “ any goods, See. should be carried, 
each end; formerly there was no gate “ &c. ; and in case ol refusal, 
at Putney end, and then the bridge “ neglect, or denial of payment on 
was not assessed in Putney at all. “ demand of the serial rates, &c. 
Grose, Justice, said, thatthiscase was “ the undertakers, &c. or such other 
abundantly too clear to require any “ persons as they should appoint 
farther comment.— Rule discharged, “respectively, should and might 
roils rateable Rex v. Page, 4 Term, Rep. 543. “sue for the same by action* of 

romp'ctedf 6 * The defendant having been rated “debt, or upon the case in any 

towards tha^relief of the poor of “ court of record, or detain or make 
the parish ^TNew bury, for the tolls “ stay of any goods, or any vessel 
of the navigation of the river Ken- “ carrying such goods, for which the 
net, at 33I. 6s. 8d. after the rate of “ rates and prices ought to be paid 

aod. in the pound, on the* sum of “ until they were satisfied,” &c. By 

400I., appealed to the Berkshire another act, 7 G. 1., after reciting 
quarter sessions, where the rate was that doubts had arisen since the 
confirmed, subject to the opinion passing of the former act, whether 
of this Courts on the following the undertakers were by the said 
case. By an act 1 Geo. I. c. 24. for act empowered to carry the navi- 
making the river Ken net navigable gation further than to the end of 
froiq Reading to Newbury, in the the borough of Newbury, they were 
county of Berks, it is enacted," that empowered to make the river na*i- 
*<in consideration of the great gable from the wharf or common 
“ charges and expences the under- landing place, “ in, at, or near Read* 
* takers would be at, not only in " ing, to a place called the Hospital, 
M making the river navigable, but “ in the borough of Newbury, 

“ under 
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under such authorities,” &c.’ as Newbury, and landed at the bason *« »• *>«•• 
were contained in the foimer act. in the parish of Newbury. 

By another act, 3 G. 2., the under- Lord Kenyon, C. J. Thiscase 
takers and proprietors were enabled does not admit of much doubt, 
to M seize, distrain, or detain any whether it be considered on grounds 
“ boats in case of non-payment of policy, on the words of this act 
Ci of thetolls, and to cause the same, of parliament, or on authorities. 

<c &c. so distrained to be appraised By the terms of this act of parlia • 

“ and sold.’* The length of the ment, a toll of 4s. per ton is im- 
n abrogation from Reading to New- posed on all goods carried up the 
bury is eighteen miles and two river Ken net from Reading to New- 
furlongs; 142 yards of which are bury ; that toll of 4s. is one inte- 
rn the parish of Newbury, being gral toll for that integral voyage, 
the termination of the navigation. The case states, that many barges 
The navigation passes in its course are navigated on this river, some 
through part of the respective of which perform the whole voyage 
parishes of Newbury, Thatcham, up to Newbury, some the whole 
Mldgham, Brimpton, Woolhamp- voyage down to Rea'ding, and some 
ton, Padworth, Aldermaston, intermediate voyages : and, in a$- 
Burghfield, Tilchurst,St. Giles, and certaining this rate the sessions ex- 
St. Mary, in Reading. The net pressly state, that the rate is im- 
amount of the tolls, arising from the posed on the appellant in respect 
tonnage upon the whole navigation , is of only of the tolls which are received 
the annual value of ioool. which for goods, carried up the whole 
arises as follows : (viz- ) 400I. on the navigation from Reading to New- 
upward bound goods carried up from bury. The cases which have been 
Reading to Newbury, 4 and landed cited do not bear upon the present- 
or unladen in the parish of New- In the Hampton Wick case, the 
bury ; 400I. on goods laden at and rate was on a piece of ground ad- 
carried down from Newbury to joining the river, which was used as 
Reading; and 200I. on goods that a towing path. Thetjc the court 
pass only part of this navigation, had no difficulty in saying that the 
and which never come within the occupier ought to be rated for it, 
parish of Newbury. All the tolls because he was in the possession of 
in respect of this navigation are land yielding an annual profit. In 
collected at Aldermaston lock, in Rex v. Cardington, it was stated 
the parish of Padworth, about the that the tolls became due for pass* 
midway between Newbury and ing through every sluice : that 
Reading, by the agent of F. Page, therefore was a local toll, paya- 
the appellant, and have been there ble at the place where the sluipe 
collected ever since the 5th Febru- was erected. In the Aire* and Cal- 
ory last. By the rate in question, der case no integral toll was im- 
the appellant is rated to the whole posed for the whole navigation, but 
amount of the tolls arising from a proportionable toll according to 
the tonage of goods carried on the distance which each vessel 
the navigation from Reading to should go, at so much per mile: 

H * there 
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there it was sufficient to say that 
something was due at the extreme 
parishes, for which the undertakers 
were there rateable, without enter- 
ing into the quantum of the rate. 

It was not necessary there to deter- 
mine whether any thing were due 
in the intermediate parishes, be- 
cause the tolls became due at so 
much per mile ; it will be sufficient 
to decide that question whenever 
it arises. But arguments of policy 
and justice have been now urged ; 
and it has been said, that the tolls 
should be considered to be due in 
each parish in respect of the quan- 
tity of land occupied by the navi- 
gation : but hard would be the lot 
of the officers who are to make the 
rates in these several parishes; 
they would have to measure notonly 
the length but the breadth of the 
navigation in each respective parish, 
and to have to ascertain with pre- 
cision the exact quantity of land 
covered with water : those difficul- 
ties would be insuperable; and it 
would be In vain to think of rat- 
ing at all, if such were the rule. 
In the case of Putney Bridge, the 
toll was not apportioned in respect 
of the quantity of land over which 
the turnpike road led, but the toll 
was collected on the spot where it 
was held rateable. The ground on 
•w^ich my opinion proceeds, is, that 
where a person has a valuable interest 
in any parish or township, he ought to 
eontribute towards the relief of the poor 
in that parish in proportion to such 
valuable interest . Here the appel- 
lant was rated in respect of those 
tolls only which became due at 
Newbury, the place where the na- 
vigation finishes, and where the 
goods were delivered. But it is, 
said, that they were not in fact 


collected in Newbury, ar.d that 
they became due where they were 
collected, the proprietor having 
power by the act of parliament of 
appointing the place of collection 
where he pleases; but certainly 
there is no justice in that ; for the 
proprietor might appoint a place of 
collection not in any parish through 
which the navigation passes. What 
was said by my brother Buller, in 
the Hampton Wick case, that the 
tolls which became due in Hamp- 
ton Wick could not have been 
rated in London if the corporation 
had chosen to receive them at 
Guildhall, is an answer to this part 
of the argument. And indeed it 
might as well be contended, that 
an estate is rateable where the 
steward thought proper to receive 
the rents. I am therefore clearly 
of opinion, that the justices in their 
sessions have done right in con- 
firming this rate, by which the 
appellant is assessed only for those 
tolls which became due at Newbury 
in respect of the integral voyage 
from Reading to that place : but I 
desire that this opinion may not 
be applied to other cases, where 
the undertakers of a navigation are 
entitled to so much per mile for 
intermediate voyages. 

Ashhurst, Justice. It being stated 
in the cate that the annual value of 
the tolls for the whole navigation 
is ioool., 400I. of which arise for 
the entire voyage ending at New- 
bury, I have no difficulty in saying 
that the latter tolls become due at 
Newbury the instant the goods are 
landed there. Though the pro- 
prietor on this navigation may, for 
his own convenience, appoint any 
place on the side of the river to 
collect the tolls, and though in fact 
they 
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they are collected out of the parish this act of parliament has made any *«*.*■§* 
of Newbury, yet they become due difference in this case. The statute 
at the place where the goods are gives the proprietor of the navi- 
landed. The case of Rivers v. gation a toll of 4s. per ton for-goods 
Page, which was cited, I think carried from Reading to Newbury, 
must have proceeded on some other and gives him the power of col- 
ground than that stated. I do not lecting those tolls where he pleases, 
see how the owner of the navigation But that does not alter the contract 
could distrain for the toll till it be- between the owner of the goods 
came due ; and the toll did not and the proprietor of the navi- 
become due till the voyage was gation : And though according to 
completed. But here I think that the case of Rivers v. Page, the tolls 
the appellant should be rated for may be demanded before the voyage 
400I. in Newbury, because tolls to is performed, yet if the voyage be 
that amount annually become due not afterwards completed, the .owner 
in that parish. * of the goods may recover back the 

Bull#, Justice. Two objections tolls in an action for money had and 
have been made against this rate: received. The clause in this act 
if either of them be well founded, enabling the proprietor to collect 
the appellant must succeed. First, the tolls in any place he chooses, 
that the tolls ought to be rated was introduced for his benefit, but 
according to the proportion of the still the tolls must be demanded ac- 
navigation in each parish ; or, se- cording to the rules of law respect- 
condiy, that they should be rated ing the carriage of goods from one 
at Aldermaston, where they are place to another. This case falls 
received, for which reason it has directly within the principle of that 
been argued, that they become due of the Aire and Caider ; where it 
there. But under the express was held, that the tolls ought to be 
words of this act of parliament the rated in the parish where they bc- 
proprietor may appoint what place come due ; and that in the place of 
he chooses from time to time; and delivery. In the report of that cast 
therefore it would be very incon- it is stated, that the undertakers 
venient to fix that as the place in were entitled to tolls, ‘‘according 
which they should be rated. The “ to the distance which such goods 
true question here is, as it was in “ should be carried,** that is, the 
the Aire and Caider navigation, whole voyage : according to my 
Where did the tolls become due ? recollection the act of parliament 
At common law there could be no in that case did not say that >the 
doubt about this question ; for if undertakers should be entitled to' 
the goods be not carried to the so much for each mile ; and though 
place of destination, the captain of an act does mention the rate per 
the vessel is not entitled to any mile, it is only used as the means 
freight ; for this reason, that he of ascertaining what is due for the 
has not performed his contract ; he whole voyage ; for the toll cannot . 
must go to the port of delivery be- be due till the voyage be completed, 
fore he is entitled to any thing. If Grose, Justice. The short ques- 
that be so at common law, it be- tion is, whether this property be 
comes necessary to inquire whether liable to be rated in Newbury ? 

H 3 Which 
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Which depends on this, at what poor of the chapelry or hamlet ** x e v J‘*f ort ' 
place are the tolls to be considered Lower Mitton, in the parish of 
as property ? Most clearly at the Kidderminster, in the county of 
place where they become due ; and Worcester, whereby they were 
I think they become due where rated for “their basons, towing, 
the voyage is finished, for till then “ paths, and that part of their ca- 
the qarrier could not recover any “naland the locks lying within 
thing at common law. But it has “ Lower Mitten, and for the tolls 
been said, that a case was decided “ and duties arising therefrom due 
in the common pleas, in which it “ at Lower Mitton, on 1500I. at 
was held that a distress might he “ the sum of 75I.; for their lands, 
taken for tolls before the voyage is “ wharfs, cranes, weighing ma- 
perfected : if such were that case “ chines, and timber-yards in their 
it must have been decided on the “ own possession on ill. at the sum 
special provision of this act, which “of 12s. ; and for part of Jones 
enables the proprietor of this navi- 11 land in their own possession on 
gation to collect the tolls where he “al. 10s. at the sum of as. 6d.” 
pleases. But that clause did not On hearing the appeal the sessions 
mean to say that the tolls did not confirmed the rate on the company 
become due in law at the place for their lands, wharfs, cranes, 
where the voyage was completed, weighing machines, and timber- 
and where the goods were landed yards in their own possession, on 
and delivered. The observation of 111. at izs. and for part of Jones 
my brother Buller is decisive of this land also in their possession, on 
head, that even after a distress the al. ios. at as. 6d. without opposi- 
owner of the goods might ’recover tion. The court also confirmed 
back the tolls, if the voyage were the rate on the company for their 
not afterwards performed, and the basons, towing-paths, and that part 
goods delivered according to the of their canal, and the locks lying 
contract. Then it was argued, that within Lower Mitton, and for the 
the appellant should be rated for tolls and duties arising therefrom 
these tolls at Aldermaston, where due at Lower Mitton on 1500I. at 
they arc collected; but if we should 75I. in manner folloVing, viz. they 
so determine this case, wc should confirmed the rate of 75I. upon the 
open a dcor to fraud ; for then the said 1500I. so far as respects 350I. 
proprietor would fix the place of (part of the sum of xo,oool. after 
collection in some parish where t he mentioned), payable for and in 
poor-rates ait the lightest, which respect of the lock duties on pass- 
could not be within the meaning ing through the locks lying within 
of the act. Order of sessions af- Lower Mitton hereinafter described 
firmed. without opposition ; and they also 

Rex v. Staffordshire Canal, % confirmed the rate of 75I. upon the 
Te»m Rep. 340. said i$ocl so far as respects the 

The defendants appealed to the residue of the said io,ood. after- 
quarter sessions for the county of mentioned, payable for and in re- 
Worcesttr, against a rate made in spect of the tolls and duties due at 
December Ust fof the relief of the Lower Mitton, hereinafter also de- 
t 11 scribed. 
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scribed, subject to the opinion of this less distance than a mile, which Rex v Stafford, 
court, as to the last charge, on the any commodities shall be conveyed 
following case. The rate was duly on the %anal, to be collected, re- 
allowed and published. By 3n act covered, and applied as the former 
of the 6th of Geo. 3. the company, tonnage rates; and the vessels, &c^ 
are empowered to take rates and passing through the two Jocks 
duties for tonnage and wharfage erected between the river Severn 
for all goods conveyed on the canal and the canal bason, are to pay a 
not exceeding i$d per mile for toll or lock due at the rate of id. 
every ton, and so in proportion for per ton, in lieu of the toftnage of 
any greater or less quantity than a i$d. per mile fixed by the said re- 
a ton : which rates and duties are cited act; and the said tolls or 
directed hy the act to be paid to lock dues are to be collected, re- 
such persons, at such places near covered, and applied as before di- 
the canal, in such manner and un- rected, &e. By the same act of 
der such regulations, as the com- the 10th Geo. 3. it is enacted that 
pany shall appoint ; with a power ‘the shares of the company, which 
of distress in case of non-payment, by the former act the proprietors 
It is further enacted, that for the held in the nature of real estates, 
more easy collecting of the rates shall be deemed personal estates, 
and duties, the master, &c. of every &c. The lock dues received by the 
vessel navigating on the canal shall company in the last year for boats 
give a just account in writing, sign- and other vessels passing through 
ed by him, to the collectors of the the said two locks, which locks are 
tonnage or duties, at the places locally situated in the hamlet of 
where they attend for that pur- Lower Mitton, amounted to 350I. 
pose, ot the quantities of goods in The tonnage of the goods brought 
such vessel, from whence brought, in boats down the canal and landed 
and where they intend to land the at Stourport, which is in the ham- 
same ; and if such goods be liable let of Lower Mitton, arid the ter- 
to pay different tolls, then such mination of the canal, or tranship- 
master, &c. shall specify the quan- ped therefrom on board canal boats 
t'ties liable to the payment of each to Severn barges, amounted in the 
toll; and in case they neglect or year 1798 to 9650I. making toge- 
refu&e to give such account, or give ther with the said 350L the sum of 
a false account, or deliver any part io,oool. which sum of 9650I. arose 
of their loading at any other place in the following manner, viz. [Here 
than is mentioned in that account, the case set forth the different sums 
they are to forfeit to the company received for the tonnage of goods 
10s. for every ton of goods so falsely taken in at different places on the 
accounted for, &c. over and above canal, shewing how much the ton- 
the respective rates and duties pay- . nage amounted to in each parish, 
able for the same, and recoverable reckoning by the number of miles 
in the same manner, &c. By ano- that the canal passed in the several 
ther act of the 10th Geo. 3. the parishes; according to which modcof 
company are authorised to take calculation, by the nftile, a very small 
tonnage proportionably for any part of the toll arose in Lower Mit- 
H 4 ton.} 
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*ilre cVnS° rd " ton *] But the said sum of 9650I. was and measuring to the Severn lock, 
not received by the company at Lower being the termination of the canai» 
Mitton, but at the sevejal places lie in the hamlet of Lower Mitton, 
where the goods were shipped. The so that that part of the canal which 
expences of repairing the bason .lies within the hamlet bears to the 
and that part of the canal which whole length of the canal the pro- 
lies within the hamlet amount an- portion of about one to sixty, 
nually to 540I. other parts of the Lord Kenyon, C.J. I consider I hat 
canal and basons lying out of the this case is brought forward to ;{ive 
hamlet are also repaired at a great us an opportunity of reviewing the 
annual expence ; and the repair of opinions we delivered in the former 
every part contributes to the profits cases that have been alluded to : 
and use of the whole canal. The hut on re-consideration, I do not see 
dividends per share of each pro- any reason to induce me to change: 
prietor of the canal for the year the opinion I then gave. In the 
1798 amounted to 31!. clear of all first of those, R. v. The Under- 
expences and deductions. The takers of the Aire and Calder Na» 
agents of the company on receiving vigation, which was decided soon 
’accomUs in writing- of the quanti- after I came into this court, though 
ties of goods which are in each it differs from the present case, 
vessel, and the places where the some rules were * established appli- 
same arc intended to be landed, in cable to this case. But I cannot 
the manner required by the first distinguish the other case, R. v. 
act, deliver permits to the master, Page, from the present in principle 
&c. of every such vessel, &c. to and in substance, though there arc 
navigate the same accordingly upon some nice distinctions between them, 
the canal. The company are not And if the lules there laid down 
carriers upon the canal, nor the had occasioned any great incon- 
owners of any vessels employed venience, the parties interested have 
thereon; and the payment of the had in the interval of several years 
tolls on goods carried on the canal many opportunities to apply to the 
is by the direction of the company legislature for a remedy ; but no ap- 
made to their agents at the places plication of that kind having been 
where such goods are laden or ship- made, I presume that no inconve- 
ped, and the company consider nience has resulted from those deter- 
such places as the places at which ruinations. This does not appear to 
they become due under the act. The be a contest between the parishes 
land used in the canal, the towing- through which the canal passes and 
paths and basons lying in the ham- the company of proprietors, but the 
let of Lower Mitton, measure company are struggling against the 
8 a. ar. 13 p. ; and the land used in rate altogether. To this company 
the whole of the canal towing-paths, indeed, as well as to others of the 
and basons measure 370 a. a r. 7® p. same kind, the public are much in- 
The length of the whole canal is debted for their undertakings, but 
46 miles and an half, amounting to they ought to contribute to the relief 
81,840 yards} 1367 yards of which, of the poor, in common with the 
including the length of the bason, * owners of all other species of pro- 
perty, 
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perty, in proportion to the profits The bar are already in possession of . 
that they acquire. As the company the reu&ons which we gave in the 
have objected to the present mode case of R. v. Page, and therefore it 
of ratjng, I am anxious to know is not necessary to repeat them. It 
what other mode they would sub- seems to me, after reviewing the 
stitute foi it: on this point, how- whole of the subject, and tonsider- 
ever, their counsel have left me in ing which is the most eligible mode 
great doubt. They gave me the of rating the property in question, 
choice of two mode > ; they wish the that the mode adopted below is 
company either to be rated for the that which approaches nearest to 
whole in the parish where the tolls justice. It is sufficient therefore to 
arc received, or for the different say, that I continue tq think that 
parts in the different parishesthrough the case of R. v. Page was rightly 
which the canal passes, in pvopor- decided, and as 1 cannot distinguish 
tion to the number of miles in each this case from that in principle, the 
parish, but they have not named present rate must be confirmed, 
that mode on which they choose to * Grose, Justice. The great object in 
rely. 1 rather think that they would this case is to fin^ out the true prin- 
not he satisfied with the first of ciple according to which the tolls 
those methods; because after re- ought to be rated. This very point 
ceiving the tolls in one parish for was much considered in the case of 
the whole voyage, it istoomuch to R. v. Page, where, after the best 
say that the company should retain consideration that I could give to 
them in the event of the owners of the subject, it appeared to me that 
vessels not being able to go the. tolls of this kind should be rated 
whole voyage; either on account where they become due : and I can- 
of the locks being out of repair, the not, on re-considevation, ‘discover 
banks giving way, or any other any other mode of rating less ex- 
accident of that kind. It is not ceptionable than that. That mode 
therefore the most convenient place may possibly be liable to some ob- 
to rate the tolls where they are col- jection, and so is every other mode 
lected. Then it is said that the that has been suggested: but that 
other mode of rating should be mode appears to be most consistent 
adopted, because the land over with the justice of the case, and to 
which the canal passes was before be attended with fewer difficulties 
rateable to the poor in respect of and objections than any other, and 
its produce. But insuperable diffi- it is not inconsistent with any clause 
culties occur to this mode. It is in the act of parliament by which 
admitted, that all property should the tolls are imposed. The Lord 
be rated to the poor according to its Chief justice has stated his objec- 
meliorated state : but on account of lions to both the modes of rating 
the difference of the expence at- proposed by the company ; and I en- 
tending the cutting of a canal in tirely agree with his lordshipon those 
flat and hilly countries, it is almost points. In answer to one argument 
impossible to ascertain the precise at the bar, that the money was not 
degree in which the property is paid for the tonnage but for permis* 
meliorated in each particular parish, aion to pass on the navigation, it Is 

xaf sufficient* 
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S5t e£ff* rd " su ® c ’ ent t0 rcfcr t0 the act °f P ar ' M#. J. Bullcr, ill giving his opinio# 
liament, which empowers the com- in R. v Page, comparing this to the 
pany to take tonnage for all g< iods case of a cairier, deserves great 
conveyed on the canal, such rates weight. But it has been argued 
and duties, fife, not exceeding i-£d. that this resembles the case of R.i>. 
per mile for every ton ; the rates Cardington, where the tolls became 
therefore, are not payable until the due on passing the sluice; but it 
goods are conveyed, for until they must be remembered that there the 
arc conveyed it is impossible to say ‘ toll was paid for the use of the lock ; 
how much will become due. Tor and if the owner of the vessel after 
though the money may be paid in paying the roll, had been prevented 
advance for the convenience of the pursuing his voyage, he could never 
company in many instances, it must have recovered back his money, be- 
be returned if the voyage cannot be cause he had the use of the lock, 
completed, because until the voyage Nor is this like the case of a turn- 
is completed no money becomes due pike ; for there the tolls are paid for 
under the act of parliament. On the benefit of the public, and not 
the whole therefore, I think that for the use of any individuals, and 
the mode of rating adopted in the those tolls are not the subject ©f 
case of R. 7/. Page, which seems less taxation, within the 43 Eliz. ; there 
objectionable than an/other, ought also the money is paid for the pri- 
to be adopted in the present case, vilege of passing through the gate, 
Lawrence, Justice. The company, and the party having once paid it, 
who object to the present mode of cannot under any circumstance, re- 
rating, say that they should be rated . cover it back again. It seems to me 
for the tolls either in the parish the-efore, that this question was 
where they arc collected, or in the very rightly settled in R. v. Page, 
several parishes through whicli the which case cannot fairly be distin- 
canal passes, according to the dis- gnished from the present, 
tance in each. Their counsel would he Blanc, Justice. This is a rate on 
not absolutely choose the first; they tolls and not on land. It is admitted 
seemed rather to prefer the latter that tolls, as such, are rateable pro- 
mode. But considering that this is perty, and that such property is rate- 
a rate on tolls, the proprietors of ablein the parish where it rises'; now 
the tolls must be rated cither in the it was decided in R.i/.Cardington and 
parish where the tolls become due, other cases, that by this expression, 
or in that where they are received ; where it arises, we are not to under- 
bid. I think they cannot be rated in stand the parish where the tolls are 
the parish where they are actually actually received, but the parish 
collected, because many cases may where they become due The ques- „ 
be put in which the tolls, though tion then, in this case, is, where do 
received, must be returned to the these tolls become due or payable ? 
owners of the goods. Therefore it It has been said that the tolls are 
seems to me that the tolls should be not paid to the company in respect 
rated in the parish where they be- of a contract for the carriage of 
come due, that is, where the voyage goods, but for the privilege or li- 
complete ; and what was said by berty of carrying goods on their na- 
• vlgation 1 
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Rexv.staf- vigation : but in each instance, it that that decision is not consistent 
fonuhirc an cnt j re contract to pay so much with the rules of law or public ^jo- 
for the liberty of carrying goods for liey, 1 am of opinion that the order 
a certain space along the canal, and of sessions must be confirmed, 
until the contract on the part of Per curium t 
the company, giving the privilege Order of Sessions confirmed, 

of carrying the goods on their na- The King v. John Nicholson, « 
vigation, is performed, nothing he- IT East, 330. 
comes due to them. If the contract John Nicholson appealed to the 
be for sending goods the whole sessions against a rate made for the 
length of the navigation, the con- relief of the poof of the township 
tract is not performed on their part, of Monkwearmouth-shore, in the 
and nothing becomes due to them county of Durham, whereby, as 
for tolls until the goods are convey- lessee of an ancient ferry from and 
cd to Stourport : if the contract he between Sunderland, near the sea, 
for the privilege of conveying goods in the said county, and Monkwear* 
an intermediate voyage, to some mouth-shore, hewas rated for tin tolls 
place short of the whole distance, of the same. The session^ confirmed 
the tolls do not become due until the rate, subject to the opinion of 
such shorter voyage is performed, this court on the following case. 

But this very question has been al- The appellant Nicholson is an 
ready determined in the case so fie- inhabitant of and lives in Sunder- 
quently alluded to, R. v. Page ; and land, which town lies close to the 
unless the court felt that there were sea, at the mouth of the river 
some strong objections to the mode Wear, which divides the parish of 
of rating adopted in that Case, that Sunderland from the township of 
decision ought to govern the pre- Monkwcarmouth - shore, on the 
sent case. Now no mode of rating north side of the river, maintaining 
these tolls niote consistent with each their own poor. There is an 
justice or with policy than the' ancient ferry for horses, goods, and 
* rule there adopted has been point- passengers, which crosses the river 
ed out. The counsel for this com- from Sunderland to Monkwear- 
pany have indeed contended •that mouth-shore, and from Monkwear- 
this case is distinguishable from mouth-shore to Sunderland. This 
that in this respect, that there ferry until 1795 was leased by the Et- 
the toll was limited at a gross sum, rick family under the bishop of Dur- 
(4s. per ton) for the whole voyage, ham, when it was purchased by, and 
and so proportionably for a greater now belongs to the commissioners 
or less distance, whereas her! the of Wearmouth bridge; and the ferry 
toll is i$d. per ton, per mile : but and the tolls thereof are at present 
there is not in reason any distinc- let by them on a lease for three 
tion between the two cases ,pn that years from Martinmas 1808 to the 
account ; in the one case as well as appellant, at the yearly rent of 
in the other, the rate of tonnage is 350I. There are two large boats, 
calculated at so much per mile. Not which keep plying all the day to 
being able, therefore, to distinguish and from Sunderland and Monk- 
that case from the present, nor see- wearmouth-shore, and which are 
ing any ground on which 1 can say towed by two in each boat, and the 

faro 
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«es*.itictoi- fare or tol paid for a person passing and a dvyel ling-house 3s. for one 
in the ferry is a halfpenny each year’s passage of the lessee’s tenants 
way; and of Ute years for conve- or inhabitants of each cottage or 
nience it has been accustomed to house ; and the feriy was to land 
collect the money of the passengers from thenceforth in no other place 
as they enter the boat 'on either in Monkwearmouth-shore but the 
side of the river instead of when two places set out by the arbitra- 
they go out, as it used to be dorie tors. The ferry dues settled and 
formerly ; and one boat puts off ascertained by that award for the 
from one sidfe of the water when passage in the ferry-boats of the 
they see the othfcr put off from the lessees, tenants, and the inhabitants 
opposite side. There is a small of the cottages and dwelling- hpuses 
boat also goes to and from Sunder- situate in Monkwearmouth-shore, 
land and Monkwcarmoulh-shore have been 4 ,aid ever since to the 
during the night ; and the inhabi- tenant of occupier of the ferry for 
tants of Monkwearmouth-shore, the time, and arc reserved and con- 
whoare customedas after-mention- firmed to the same lessees, tenants, 

ed, pay the same toll or fare of a and inhabitants, in the act passed 
halfpenny as persons not customed for the erection . of Wearmonth 

do, if they go over in this night bridge in 1792, and amount to from 
boat. The respective boats when 80I. to iool. a year. The ferry has 
not used have always been locked always until the year 1802, when 
up on the Sunderland side of the it was let to one Thomas Wandless, 
water, close to the place where the who lived in Monkwearmouth- 
passengets get in on that side. Pi e- shore, been let to persons liv* 
vious to the year 1710, a dispute ing in SunderlancJ, and been rated 
having arisen between Anthony ♦ to the poor of Sunderland for the 
Et trick, Fsq. the then lessee under whole of the tolls or ferry dues; 
the bishop of this ferry, and Sir and it has at different times been 
Wm. Williamson, Bart, respecting 'also rated to the poor of Monk- 
the ferry landings on his estate in wearmouth-shore ; but nothing was 
the township of Monkwearmouth- ever paid to that township until 
shore and the feiry dues to be paid Wandless took the ferry ; when the 
by his tenants in Monkwearmouth- parish of Sunderland having raised 
shore for passing the ferry, it was his rate, in consequence of his hav- 
ref erred to arbitration : apd by an ing given an additional rent, heob- 
award dated ajth March, 1710, jected to pay, on the ground that 
two places were set out by the part of the tolls of the ferry arose 
arbitrators for the ferry landings and Became due in the township 
in Monkwearmouth-shore ; and the of Monkwearmouth-shore, and were 
one of them, which is called the liable to be rated to that township; 
high landing in the award, is the and the township of Moukwear- 
place where the ferry now lands, mouth-shore having rated him for 
and has for a great many years past, a part, he appealed against the 
And the ferry dues to be paid by his Sunderland rate, on the ground be- 
lessees and tenants in Monkwear- fore mentioned, to the sessions at 
mouth-shore were also fixed by the Durham in July 1805, when the 
arbitrators; namel Y > cottage 4s. 6d. point was abandoued by the respon- 
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dents, and Wandless’s rate to Sun- tive counsel for and against the 
dcrland was amended, and reduced ratcability of this species of pro- 
to half of the tolls of the ferry ; and perty. 

the ferry has since been continued In affirmance of the rate it was 
to be rated to Monkwearmouth- urged that the ferry was leal pro- 
shore for one half of the tolls or perty ; an ineprporeal heredtta- 
ferry dues, including one half of ment within the parish ; local in 
the custom money, and for the its very nature; and having locality 
other half thereof, including the assigned to it bylaw: dcmandable 
remaining half of the custom money in a praecipe quod reddat, in count- 
to Sunderland. The number of pas- ing upon which it must be claimed 
sengers from Sunderland to Monk- as situated in such a parish, See. an 
wearmouth-shore arc about the assize clearly lies for it, the owner 
same as from Monkwearmouth- may prescribe for it, and have seisin 
shore to Sunderland. The place in fee of it, considered as a franchise, 
where the ferry lands in Monk- it is a real franchise, the exercise of 
wearmouth-shore is of little or no which is necessarily confined to a 
value of itself, in case it was not certain place. One of the landing 
used for the ferry landing. No places is within the township, to 
question arose in this case as to the which the defendant is rated, and a 
quantum, for it was admitted that moiety of the tolls becomes due and 
the appellant was properly rated in is collected there. There is no dis- 
the township of Monkwearmouth- tinction in ptinciple between the 
shore as to quantum, in case he is tolls of a ferry and those of a market 
rateable there at all for any part of or canal: the former were held rate- 
the tolls or fees arising or received able in the case of the corporation of 
from or in respect of the ferry- Wickham (i) confirmed in Atkins v. 
boats. The sessions being of opi- Davis (a),and in the Staffordshire and 
nion that he was rateable for a Worcestershire canal case ( 3 ), the 
moiety of all such tolls or fares, in- proprietors who were empowered by 
eluding one moiety of the custom act of parliament to take so much 
money aforesaid, confirmed the per mile per ton, for albgoods car- 
rate. ried along the canal, were not only 

This case was now argued by held rateable for their lands, wharfs, 
Holroyd, in support of the order of 8e c. and other real property in the 
sessions establishing the ratcability occupation of their servants, but 
of the appellant for the profits of also for the tolls which became due 
the ferry, and by Hullock against in the several parishes on the line 
it: and as the case of Williams v. of the canal where the different 
Jones, next reported, which was voyages ended ; though for their 
argued in the last Term and stood convenience the company were 
over for consideration till the argu- authorised to collect the tolls where 
ment in this case had been heard, they pleased, and did in fact col- 
involved the same general, question, lect them in other parishes. Part 
I have collected together in this of the rate there was specifically on 
place all the leading arguments and the tolls and duties arising from 
authorities adduced by the respec- the navigation on the canal, due 

(1) Ante- (a) Ante. (3) Ante. 
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son.' v * WclwI * at ^ ower Mitton; the case was several intervening parishes. So 
argued as a rate on tolls contradis- in the case of the Leeds and Liver- 
tinguished from land, &c., and pool canal, the company were rated 
decided on the ground of the tolls, specifically for their tolls of the 
as such, being rateable in the parish navigation as well as for their 
wheie they became due, as arising warehouse and land. [Lord Ellen - 
and becoming visible property . borough C.J. The undertakers of 
there. The like decision upon the the Aire and Calder navigation had 
same principle had before been I believe real property in the 
made in the King v. Page, [Lord parishes where the tolls were col- 
Ellenborough C.J. In those cases lected; and the rate was upon the 
the question did not turn so much tolls conjoined with that property, 
on the rateability of the property, which property was rendered so 
considered merely as tolls, as on much more productive by reason 
the proper place where they were of the tolls collected there. So in 
to be rated ; for in all these cases the Leeds and Liverpool case it 
the tolls were in respect of the wa ? a conjunctive rating. The 
land and soif of the canal which tolls were held rateable for the 
was vested in the proprietors. In canal within the parish. But is 
general the rate has been imposed there any case of rating tolls where 
on some real property in the parish the owners had no land or visible 
out of which the tolls arose us on property in the parish ?] In every 
the sluice, in the King v. Carding- case where tolls have been rated as 
ton, and in the Salter’s Load sluice well as land, the order of sessions 
case. Bailey J. all the cases of tolls confirming both conjunctively ought 
held rateable have been where the to have been quashed instead of 
tolls arose out of the use of land.] being confirmed, if the court had 
Yet in Atkins r. Davis, Buller J., not considered that both were 
speaking of the case of the King v. rateable. [Lord Ellen borough C.J. 
Catdington, said, that Palmer, The great * difficulty is to bring 
who was there rated in respect of the case within the words of the 
the tolls, had no property either statute 43 Eliz. c. ». conferring the 
in the soil or in the water, but authority. The party rated must 
had merely a power of erecting be cither an inhabitant , of the 
sluices and taking tolls. Neither parish, or he must be an occupier 
was the soil of the Aire and Calder of one or other of the descriptions 
rivers vested in the undertakers of of property mentioned in the sta- 
the navigation, yet in their case tute: and within which does this 
the tolls and duties of the naviga- appellant come ? The case states 
tion, which they were authorised him to be in fact an inhabitant of 
to collect by act of parliament, another place.] He may be con- 
were held rateable, (apart from the sidered as an occupier of land in 
lands, wharfs, &c. in their own respect of the use. which he has of 
occupation,) in the two parishes the water, which covers the land, 
where the collection was made in and is part of the realty. The 
respect of the whole line of the word lands is used in the statute 
xuffigafcionj which ran through as the nomen gencralistimura for 
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every species of real property, in- ship ; and the only question which *« 
corporeal as well as corporeal: "all can be made is, whether he were 
" lands, and all real property, are an occupier of lands. [Lord Ellen- 
“ rateable to the poor,** said Mans- borough, C. J. asked whether the 
held in Rex v. Gardner, At all counsel were aware of any case 
events he may be considered a£ an where the word inhabitant in the 
inhabitant of the township within statute . of Eliz. had been held to 
Lord Coke's extended signification mean any other than resident; and 
of that word in his construction of was answered that there was no 
the statute on bridges, as compre- such case : that the question was 
bending all who have lands and raised in the Liverpool and Hull 
tenements in possession, though cases. In every case where a rate 
living in a foreign country. In like in respect of personal property has 
manner the stat. 43 Eliz. may be been established, the party rated 
taken to include every person oc- has appeared .to be an actual in- 
cupying any species of property, or habitant of the place. It is argued 
exercising any local franchise pro- that the word lands includes all real 
ducing profit to him within the property, and that a ferry is real 
township; for this forms part of property; hut no authority has 
his ability there. A lessee of tithes, been cited for that position; no 
though he do not reside within the instance has been shewn of an 
palish, is certainly rateable. This ejectment brought for a ferry, or of 
is not the case of a mere easement, a praecipe quod reddat lying for it. 
but the party has an interest in the But however thar may be, that is 
place. The tolls of a lighthouse not the criterion for its ratcability 
were held in a late case not to be The rule was laid down in the King 
rateable, because neither the ships v. Andover, and has been long cs- 
in respect of which the tolls became tablished, and lately recognized in 
due were within the parish, nor Rex v. St. John Maddermarket, in 
were the tolls received there: that Norwich, that a person is only rate- 
case therefore does not conclude able for his local visible property 
the present. * within the parish; the property 

Against the rateability of tolls, must be visible and tangible to 
it was contended that the question make, it the subject of occupation, 
was one of strict construction upon When, therefore, this is argued to 
the words of the stat. 43 Eliz. c. 2. be an incorpoieal hereditament, it 
by which alone the power of rating does not follow, nor is there any 
to the relief of the poor was given, authority to shew, that a person is 
The statute directs the necessary rateable for an incorporeal heredi- 
$ums to be gathered out of th^ tament in the place where he does 
parish according to its ability by not reside. * The specific mention 
taxation of every inhabitant, &c. of tithes in the statute bears against 
and of every occupier of lands, &c. the argument, and shews that 
and no man can be rated except as without such express mention the 
an inhabitant or occupier. Here owner would not have been rate- 
thecase negatives that the appellant able for that species of property 
was an inhabitant of this town- under the general word lands ; and 
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acxv. Nictou cxprcssio unius est exclusio altcrius. occupancy have been where the 
This is a rate on the tolls of a subject matter was corporeal visible 
ferry, in other words, upon the property in the parish, whatever 
profits made by the manual labour the form of the rate may have been, 
of working the ferry boats, that is, In the cise of the market toll of 
upon the freight of the boats; and Wickham, the corporation were 
that too in a place where the owner t probably the owners , of the soil, 
does not reside, and where the boats In the other cases, where tolls have 
are not kept. And though if he been rated, the persons have been 
were an inhabitant of the township rated for them conjunctively with 
the ferry boats of which such pro- tangible real property, out of the 
fit was made might furnish a local use of which they arose, such as 
visible criterion of the party's abi- sluices, towing-paths, engines, boats, 
lity, yet in no other character could wharfs, warehouses, canals, and the 
he be rated for such profit. The like; but in Rex v. Rebowe (r) and 
right of convey ing persons from one Rex v. Tynemouth (z), the tolls of a 
side of the highway to the other is light-house were held not to be 
a mere franchise or privilege : the rateable, whatever the light-house 
right of landing on the soil of the itself might have been under dif- 
highway is common to all the kings ferent circumstances. Turnpikes 
subjects alike : so far, therefore, are said not to be rateable on ac* 
from the owner of the ferry hav- count of the application of the 
ing any interest in the soil itself, tolls to public purposes ; but though 
he has not even the inclusive right they were private property, the 
to the use of it. Other boats may occupier would only be rateable for 
land there, though they may not the turnpike house, and not for the 
carry passengers or cattle for hire, tolls eo nomine. And in the case of 
[Lord Ellen borough, C. J. The tire sluice, being fixed to the free- 
owncr of the ferry may he said, hold, it could be no other than real 
perhaps, to. have a right to make a property; capable therefore of oc- 
>ptcial use of the highway ; but he cupation, and the occupier of which 
cannot be said to have the occu- had such exclusive possession of it 
pation of the highway.] It is as would have enabled him to main- 
merely toll thorough, which is tain trespass, 
taken for passing over the highway, Lord EUenborough, C. J. There 
in consideration of repair or other was a case of Williams v. Jones, 
benefit done by the owner of the argued in the last term, which in 
toll, but without any interest or principle is the same as the present, 
claim in the soil ; and not a toll and will be governed by it, unless 
traverse, which originates in the the court should hereafter see any 
liberty given to pass ovet the own- special ground on which to di»- 
er’s soil. In Jolliffe's case the grantor tinguish it. The rate is here im- 
of a way-leave, which is a mere posed on the tolls merely of the 
ftsement, was held not to be rate- ferry : and the question is, Whether 
able for it : and a ferry is no more ’ the proprietor of the ferry, who is 
thao a public easement. All the not an inhabitant of the township 
cases of rating in respect of real in which he is rated, be liable to be 
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tated for such Tolls received by him King v. Card! ngton, the rate was 
there? and this being a question specifically upon the sluices, on 
upon the construction of the stat. that which was local and visible 

43 Eliz. c. 4 . it is matetiai to look property, and producing profit 
to the words of it. By that statute within the parish; and all the 
the palish officers, by consent of cases where tolls have been held 
two justices of the peace, are di- rateable, when they are examined, 

Tected to raise a competent sum for will be found to have proceeded on 
the relief of the poor by taxation of that ground. It was so in the case 

every inhabitant, parson, vicar, of the Staffordshire and Worcester 

44 and other, and of every occupier canal: the company were there 
14 of lands, houses, tithes impropri- rated for 14 their basins, towing- 
44 ate, propriations of tithes, coal paths, and that part of their canal 
44 mines, or saleable underwoods in and the locks lying within Lower 
44 the said parish.** Now, tolls do Mitton, and for the tolls and duties 
not come within anyone specifi- arising therefrom due at Lower 
cation of occupancy described by Mitton. There could be no doubt 
the statute: they are not lands, that the basins, towing-paths, canal 
nor houses, &c. If, therefore, the and locks, were local visible pro- 
owner be taxable for them at all, perly there, and the tolls and do- 
it must be as an inhabitant of the ties arising therefrom, classed and 
parish out of which they arise: but connected as they are with the 
there is no case in which the word local visible property rated, were 
inhabitant in that statute has been confldered as resulting from that 
held to mearfany other than a resi- local and visible property. In all 
dent within the parish. In the these cases the tolls have arisen 
cases which have occurred of rating from the use of the canal, which 
in respect of personal property, ‘is local and visible, being part of 
such as the King v. Liverpool and the land itself, lying within tho 
the King v. Collison, which are parish where the tolls have been 
mentioned in the King v . Jones, rated. But there is no case where 
residence was considered necessary tolls detached altogether from local 
to constitute inhabitancy. But we real property have been held to be 
are reminded of cases where tolls rateable per se. When therefore, we 
arising from tiavigable canals, to are called upon to decide such a 
which the tolls of a ferry are assimi- question for the first time, I am 
lated, have been held rateable am alwa; disposed to go to the 
without any reference to the fountain head, which is the act of 
question of inhabitancy : and the the 43 Eliz.; and looking at the 
"Wickham case is much relied on, words of that act, I do not find any 
where a corporation was held of them which extend to rate any 
rateable for market tolls: but person not being an inhabitant of 
they were the lords of the soil the place, qor the occupier of any 
where the market was held, in of the specific kinds of property 
respect of which they were rated mentioned in the act. And not 
for ' the tolls. In the case of the finding any description in the sta- 
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tute which applies to the case of 
this appellant, 1 cannot hold him 
to be rateable for these tolls. 

Grose J. declared himself of the 
same opinion for the reasons given 
by his lordship, which lie thought 
it unnecessary to repeat. * 

JLe Blanc J. the appellant is 
rated specifically as the lessee of the 
ferry foi half of the tolls or fe*ry 
dues in the township of Monk- 
wearmouth-shorc: and it is found 
tha he is an inhabitant of and 
lives in Sunderland, and it is not 
siated, that he is the occupier of 
any property in Monkwearniouth- 
shorc; and that brings it to the 
'simple question, whether a person 
residing out of the township he 
rateable there for the tolls of a 
ferry, which tolls arise and become 
due to him for carrying passengcis 
and cattle from one shore to the 
other, one of which lies in the 
township. The origin of his rate* 
ability, if it fxist at all, must be 
sought for in the stat. 43 liliz. which 
docs not extend in terms to this 
case. At the same time if the 
words of it had received so extended 
a construction as to include this 
case in the various decisions which 
have taken place upon the rating of 
the proprietors of canal navigations, 
I should have been disposed to ad- 
here to the settled course of con- 
struction. But this point not having 
been decided in those cases, I c an- 
not, upon reverting to the words of 
the statute, consider the appellant 
as coining within any of the de- 
scription of persons rateable there 
jjiyen. It is contended that he is an 
inhabitant of the township within 
the meaning of the act, and that 
he is also within it as an occupier of 
real property. Now, whe* the 


word inhabitant is used as well as 
oc'cup*>T, I must consider that by 
the former was meant a person who 
was resident in the place ; lor one 
niigh* - occupy without being resident, 
and the statute meant to include 
both : but this' appellant is found 
to have been resident in Sunderland, 
and in that cense is not an inhabi- 
tant of Monkweai mouth-shore. 
Then as to his occupation of real 
property in the latter township; 
if this ferry and the t Us be. real 
property, still the appellant is not 
the occupier of such real j r perty 
as is mentioned in the act of par- 
liament. But they are compared to 
the tolls of a canal, which it is said 
have been held to be rateable pro- 
perly within the statute : it will 
be seen, however, upon examination, 
that in all those cases, the parties 
claiming the tolls for which they 
were rated had an interest in some 
local and visible property within the 
parish connected with their interest 
in the tolls ; as where they were made 
payable at their own wharfs or 
warehouses, where the goods carried 
on the canal were received or depo- 
sited, or in respect of the line of 
canal by which they were carried, 
passing through the parish where 
the tolls were rated. The case of 
the owner of the packet-boats comes 
very near to that of a person who 
has an exclusive right of carrying 
passengers and goods in a ferry- 
boat ; but the packet owner was 
only held to be rateable for his 
profits in the parish where he re- 
sided, and where the boats were 
kept, and produced the profit to 
him ; and he was considered not to 
be rateable in any other place to 
which the boats sailed where he was 
resident. The appellant, therefore, 

if 
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is not rateable for this property an action of trespass by Hugh 

within the words of the statute, or Williams, the plaintiff’s testator, V J mc “* 

the decided cases upon it either as against Jones and Hughes, for tak- 
an inhabitant or as an occupier. ing his ferry-boat on the ad of June, 

Bay ley J. This, person is neither r 806, at Beaumaris in the county 
an inhabitant of the township of Anglesey, and selling the same, 
within the meaning of the statute, and converting the money arising 
nor an ocaip'cr of any of the therefrom to their own use. The 
species or property mentioned in it ; defendants pleaded not guilty, and 
and when we are called upon to put also two several justifications; the 
a construction on the act for the substance of which wm , that the 
first time, we ought «o abide by the supposed trespass was done by them 

words of it. In a shit ate which in executing a warrant of distress 

mentions inhabitants as well as oe- duly issued after summons, &c. by 
cupler, inhabitant must mean re si- two justices of the peace for the 
dent, otheiwi-c it would for this county of Anglesey, against the 
purpose mean the same as occupier, said Hugh Williams for non-pay- 
But the appellant is said to be an ment by him of a rate made for 
occupier of the tolls, and that tolls the relief of the poor of the parish 
have been held rateable co nomine of Llandysiiio in the s .id county, 
in several cases! but in all those i.; which rate he was assessed as 
cases it will be found that t he per- proprietor and occupier of Poi- 
sons rated were the occupiers of thaetlnvy ferry in that parish, in the 
lands within the place, in respect of sunt of iol. 13s.; and the payment 
which the tolls in the whole or in of which was first duly demanded 
part were payable.' I11 the King v. of and refused by him. The plain -* 

Carding»on the party wa* rated, tills below replied that th : defcnd- 
for the sluice was real property. In ants of their own wrong, and 
the case of canal toils, the proprie- without the cause by them alleged, 
tors rated were the occupiers of committed the trespass complained 
the canals; an,d canals are real pro- of; and on issue joined, a special 
perty : they are land applied to a verdict was found, stating in sub- 
particular purpose, and the. tolls stance ; 

are the profits arising from that use That Hugh Williams was the 
of the land, and are to the proprie- proprietor of Porthacthwy ferry, and 
tors as a compensation for the use of of the tolls thereof; the same being 
it in that manner.* Here theappel- an ancient ferry for the conveyance 
lant was not an inhabitant of of persons, cattle, and carriages, in 
Monkwearmouth-shorc. and he was boats across an arm of the sea, call- 
not an occupier there pf any real ed the sti aits of Menai, or the river t 

property, for which he was rate- Menai, trom the county of Carnar* 
able.— -Older of Sessions quashed. von to the county of Anglesey, and 
Williams v. Jones, iz East, 346. vice versa: and the King’s highway 
The plaintiff brought a writ of from London to Holyhead leads to 
error to reverse, a judgment given and from the said arm of. the :-ea, 
against her testator in the court within tlrt limits of the ferry, l or 
of Great Session of Anglesey, in many years past there have £een and 

It. . now 
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now arc five landing places in the 
parish of Llandysilio in Anglesey* 
used by the ferry-boats on landing 
from the opposite shore; which 
landing places have within four 
years before the making of the 
rate in question been repaired and 
improved by Mr. Williams, the pro-* 
prietor of the ferry; and for divers 
years last past there hath been and 
now is a post fixed in the ground at 
one of the landing-places, to which 
post -the ferry-boats have been and 
are usually moored when lying on 
the Anglesey side. The said arm 
of the sea is open at one end to the 
bay of Carnarvon, and at the other 
end to the Irish sea, and is navigable 
to all the King’s subjects ; and they 
have always of right landed at the 
several landing-places at their plea- 
sure, and the proprietor of the ferry 
never had nor hath the sole or ex- 
clusive use of the said landing-places, 
or either of them ; but has the sole 
and exclusive right and privilege of 
conveying by his boats persons, cat- 
tle, and cartages, for hire, from a 
part of the said King's highway 
lying in the parish of Bangor, in the 
county of Carnarvon, to another 
part of the said King’s highway, 
lying in the parish of Llandysilio, 
in Anglesey, and vice versL During 
all the time aforesaid the ferry-boats 
have been worked and navigated by 
the proprietor’s servants, hired and 
paid by the day ; and the tolls and 
hire due and payable for such con- 
veyance from the county of Car- 
narvon to the county of Anglesey, 
have in fact paid to Ins servants for 
the use of the proprietor of the fer- 
ry , sometimes upon the said arm of 
the sea, a little before the arrival of 
the boats at the landing-places, and 
aometimes in the boats at the land- 


ing-places, and at other times upon 
the landing places in the parish of 
Llandysilio after the persons paying 
the same have landed. And the 
proprietor’s servants have from time 
to time paid over the tolls and hire 
so received by them to his agent, re- 
siding in part of a dwelling-house, 
whereof Hugh Williams is seized in 
fee, in the parish of Llandysilio, of 
which house one T. B- is tenant 
and has continually been rated in 
his own name to the relief of the 
poor of the said parish of Llandy- 
silio, and has paid the rates assessed 
upon him. And Hugh Williams* 
agent has never been rated, nor ever 
paid any poor rates; and such agent 
has from time to time, monthly, paid 
over such tolls and hire to another 
agent of Hugh Williams, at Beau- 
maris, in Anglesey, out of the parish 
of Llandysilio, for the use of H. 
Williams- H. Williams never in- 
habited or dwelt in the parish of 
Llandysilio, and no proprietor of 
the ferry or tolls or other person in 
respect thereof, has at any time been 
rated for the same to the relief of 
the poor of the parish of Llandy- 
silio before the making of the late 
in question. The special verdict 
then stated that Hugh Williams ' 
being such proprietor of the ferry, 
before the trespass complained of, a 
rate for the relief of the poor of the 
parish of Llandysilio was duly made, 
dated the 6th of Feb. 1806, in which 
he was rated for Porthaethwy ferry 
and the tolls thereof, at the sum of 
iol. 13s.; which rate was afterwards 
duly allowed by two justices of the 
peace for the county of Anglesey, 
and duly published in the parish 
church of Llandysilia; and pay- 
ment was afterwards duly demand- 
ed of Mr. Williams by the defend- 
ants 
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ants the patish officers of Llandy- 
silio; but ho refused to pay the same. 
And (hen it stated the complaint of 
the parish officers to two magistrates 
of the county; the summons issued 
to Mr. Williams to answer before 
the magistrates ; his default ; and the 
xSue issuing of the warrant of distress, 
by virtue of which the defendant 
distrained one of Mr. Williams’ boats 
for the amount of the rate, dec. But 
whether upon the whole matter the 
defendants of their own wrong, and 
without the cause alledged by them 
in their justificatory plea, committed 
the trespass, the jurors prayed the ad- 
vice of the court, and found a veidict 
of'guilty or not guilty accordingly. 
The court below gave judgment for 
the defendants; and the plaintiff 
below having in the mean time 
died, his executrix brought this writ 
of error. 

This case was argued in the last 
term by Abbott for the plaintiff, 
and by Barnes for the defendant. 
The general arguments urged by 
them for and against the rateability 
of this species of property have, to 
avoid repetition, been interwoven 
with those urged by the counsel in 
the last case, which was decided 
immediately before this. Some 
additional observation was made 
in this case upon the circumstance 
of the post driven into the soil, to 
which the ferry boats were some- 
times made fast on the LhndysilLo- 
shore; but the court considered 
that this did not essentially vary 
the present question : for the owner 
of the ferry was not found to 
have any property in the soil of 
the highway ; and supposing that 
he had a Fight to make such a 
special use of the highway for the 
purpose of securing the ferry boats, 

1 


Ferry, $c. 

that did not make him the occupiet 
of the highway ; nor give him any 
exclusive possession of it ; nor could 
he maintain tresspass for any in- 
jury done to the soil at the landing- 
places, which weie common to all the 
King’s subjects to land and pass up- 
on. And now, after the judgment 
in the formercase had been delivered. 

Lord Ellenborough, C. J. declar- 
ed the opinion of the court, that the 
decision of this case necessarily fol- 
lowed that of the other, the ques- 
tion in both being substantially the 
same ; and therefore they revers- 
ed the judgment of the court be- 
low. Judgment reversed. 

Rex v. Eyre,' i z East, 416. 

The defendant appealed to the 
Borough sessions of Tewkesbury, 
against a poor rate, wherein he was 
assessed as ** lessee of the toils' of 
C{ the Key Bridge” at Tewkesbury, 
at 350I. per ann. The Sessions con- 
firmed the rate, upon the general 
principle, as they stated, that the 
rent bond fide paid by the occupier, 
is the best criterion by which to 
judge of the value of property ; but 
subject to the opinion of this court 
upon the following case: 

By \ he stat. 48 Geo. 3. c. 61. ; cer- 
tain trustees are appointed for re- 
building the Key Bridge across the 
riv?r Avon, in the borough of 
Tewkesbury in Gloucestershire, and 
for making convenient roads there- 
to. The act enacts that out of the 
first monies arising from thq tolls 
to be collected by virtue of the act, 
or out of the first money which 
should be borrowed upon the credit 
thereof, the trustees shall in the 
first place pay the expences of pass- 
ing the act, and repay all sums ad- 
vanced thereon, with interest, and 
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Sex v. Eire. »lso all expends in making the sent lessee has a most unprofitable 
pi a iks and estimates of the bridge: taking, and that he will not even 
“ And tint after payment thereof, clear his present rent. 

" all the money which should come The court* after observing upon 
** to the hands of the trustees or the loose and impel feet manner in 
“their treasurer, for the purposes which the case was drawn up; in 
“ of the act, should from time to net stating .either that the lessee 
** time be applied in erecting the was the occupier of any toll-house 
<{ turnpikes or toll-houses, and in or dwelling- house within the parish 
“ making the temporary budge, which was the proper subject mat- 
* £ and electing the new bridge, and ter of a rate; or that he was an in- 
** keeping the same in repair, and habitant of the parish, in the sense 
“ opening and making proper ap- which had been lately put by the 
“ proachcs thereto, and in defray- court on that word in the statute 
f* ing all other necessary charges 43 Eli?. c. Z; and in not finding the 
" and expences attending the cxecu- fact whether the lessee did receive 
“ turn of the act, and in paying any profit to himself from the toils, 
“ the interest <jf • the principal beyond the rent which was applica- 
money so to be borrowed, and in ble to public purposes, but merely 
“ otherwise carrying this act into stating that it was believed that he 
“ execution ; and to and for no other did not ; were inclined to have sent 
“ rise, intent, or purpose whatso- the case back to the Sessions to be 
“ ever.” “ That as soon as the se- restated in a more perfect manner, 
“veial purposes of the act should But it being suggested in opposition 
be carried into execution, and the to the rate, that it would not an- 
“ principal and interest borrowed swer any purpose to send the case 
« aud secured thereon should be re- back, all the facts having been 
paid, all the tolls thereby imposed ’stated which were capable of proof 
« should absolutely cease, and on the part of those who supported 
« the new bridge and the ap- the rate; and that the only question 
“ proaches leading thereto, should meant to be raised by them was» 
f« thereafter be repaired by such per- Whether the tolls of a public bridge 
“ sons as were by law liable to re- were rateable in the handsof a lessee? 
»< pair the same.” Thetrustees.be- Lord lillenborough, C. J. said that 
ing empowered by another claim to as the court had so recently decided 
lease the tolls, under the clauses that tolls per se were not rateable 5 
and stipulations therein expressed, and that as the appellant was rated 
have leased the sime to ihe appel- merely as lessee of the tolls, and for 
iant, at the annual rent of 350I- It nothing else, which might have gi- 
has been the usual custom of the ven them a corporeal quality within 
parish to make their rates upon the the parish, such as for a sluice or the 
pound rent; but it tyas not proved like; and that as it did not appear 
that the appellant made any profit that he was an inhabitant of the pa- 
en the said tolls, nor that such tolls rish, or made any profi| of the tolls ; 
left any residue after payment of there was nothing stated in the case 
the said yearly rent of 350!.: on the to raise any question. And that 
fontrary, it is believed that the pic- though it should turn out to be fact 

(which 
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But if tolls are connected with real and substantial 
property, it has been already observed that they may be 
rated conjunctively with that property if situated within 
the parish, which yields profit there by means of the 
tolls, (i) 


(which was suggested from the bar) 
that there was a toll-house attached 
to the bridge where the appellant 
dwelc : yet as the sending the case 
back to Sessions to he restated, 
would probably only lead to their 
inserting as a fact what at present 
they had only stated as matter of 
belief, that the lessee derived no 
profit to himself from the tolls; it 
was better for all parties to -quash 
this rate ; and if at any iuture time 
the parish thought they could make 
out a better case against the lessee. 


they might rate him again. Per 
ctoiant. Order of Sessions confirming 
t c nte quashed. 

(i) Thu King a/. Sir A. Macdonald 
and others, 12 East, 324. 

Ths was an appeal against a 
poor’s late made for the township 
of Manchester, which was con- 
firmed by the sessions on appeal, 
suljuct to the opinion of this conrt 
on the following case. 

The propecy in respect of which 
the appeal was made, was described 
in the assessment as follows. 


Toll* rateftM* 
wit!* luck, &c» 


Premises. 

Assessment. 

Peer's Rale . 

Rochdale canal lock, tunnel, dues oi l 
rates - - - - - -j 

£■ 

| j6i 

O ^ 

O 

£• s- <*• 

140 12 6 

War* house amd wharf, bottom of Castle- < 
field J 

| .5*5 

O O 

131 5 0 

Staffordshire warehouse - 

l(il 

IO O 

65 12 6 

Warehouse on Manchester side ol j 
Knott Mill - - - - - \ 

[.175 

O O 

93 15 0 

Coal whart from Staffordshire ware- 
house to Knott Mill - 

[ 9° 

0 0 

22* 10 0 

WharladjoiningKnott Mill 

45 

0 0 

11 5 0 


i860 

0 0 

465 0 0 


The appellants were not at the 
time of making the assessment, in- 
habitants ol Manchester, but were 
then and still are entitled to and in 
the receipt ol tonnage, in respect of 
vessels passing th lough the lock 
built upon the Rochdale canal, un- 
der an act of the 34th Geo. 3. the 
ad section of wh ch, reciting that 
Whereas Francis Duke of Bridg- 
water hath expended *a consider- 


“ able sum in making wharfs, for 
“ the convenience of the public, 
“ adjoining or near to his canal at 
“ Manchester, and when the pro- 
“ posed junction is made with his 
“ canal the ptohts arising fiom 
“ '.hose wharf; will be considerably 
“ diminished ; nevertheless he con- 
** sects to si.ch junction on being 
“ autlioi zed to build a lock upon 
“ the Rochdale canal near the juno 
“ tion, 
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It is scarcely necessary to remark, that the decisions 
apply to all cases of tolls whether they accrue in re- 

spect 


«* tion, apd to collect certain rates 
“ hereinafter mentioned, as a com- 
“ pensation for such diminution in 
“ the profits of his wharfage;’* 
authorizes the Duke, his heirs and 
assigns, “ at his and their own ex- 
4t pense, to build a proper lock upon 
“ the said Rochdale canal, at or 
“ near Castlcfield, &c. and all ne- 
“ cessary works thereto belonging ; 
“ and to take at the said lock for 
** his and their own benefit, (as a 
“ compensation for the diminution 
in the profits of his wharfage as 
“ aforesaid,) the following rates, 
M viz” (and then gives certain rates 
per ton for goods carried and navi- 
gated from the Rochdale canal into 
the. canal belonging to the Duke, 
and vice versa) ; “ which rates shall 
“ be payable and paid at or near 
“ the said lock to, the said Duke, 
n his heirs and assigns, and shall be 
41 collected by such person as the 
“ said Duke; See. shall by writing, 
** & c. appoint to receive the S 3 me.” 
The lock was built in pursuance of 
the act. The tonnage amounts to 
as much as it is charged at in the 
assessment. The appellants, at the 
time of making the assessment, 
were and still are in the occupation 
of the lock and of the several ware- 
houses and wharfs mentioned there- 
in ; and the same are of the value 
assessed. The proprietors of the 
Rochdale canal company are not 
rated for their locks upon the said 
canal situated within the township, 
or for the tonnage, tolls, duties, or 
fates, arising from such locks or 


otherwise from the said canal with- 
•in Manchester; this being pro- 
vided for by the stat. 47 Geo. 3., 
entitled x An Act toalccr and amend 
the several Acts for making and 
maintaining the Rochdale canal 
navigation.* 

Lord Ellenborough, C. J. The 
court will not involve themselves in 
any contradiction to the cases which 
have been decided, by discharging 
the rule for quashing the order ot* 
Sessions in this case, on the rate- 
ability of the property of the trus^ 
tees. The case states that they are 
the occupiers ®f the lock and of the 
several wharfs and warehouses men- 
tioned in the rate; and it is not 
disputed that the property rated 
yields profit: but* it is- objected 
that they are rated for dues or 
rates, that is, for the tolls payable 
at the lock under the act of parlia- 
ment ; and that the court have held 
tolls not to be rateable. But the 
court have only said that tolls are 
not rateable per se, but only when 
connected and rated conjunctively 
with real and substantial property, 
situated in the parish, which, as 
yielding profit there by means of 
the tolls, is the proper subject of 
rating within the act of Elizabeth. 
Now here the lock itself is rated, 
which is something real and sub- 
stantial, locally situated ' in the 
township, and producing profit; 
and the addition of the dues or 
rates is merely giving other names 
for the sam$ things. These dues or 
rates are given by the act of parlia- 
ment 
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spect of markets, navigable canals, sluices, bridges, or 
ferries. But it is material to observe, that in the 
case of cailal tolls, the Judges appear to consider the 
canals as real property, being land applied to a parti- 
cular purpose, and the tolls as profits arising from this 
use of the canal ; so that the proprietors seem rateable 


as occupiers of canals. ( i ) 

ment as a compensation to the 
Duke of Bridgewater for the loss of 
his profits of certain wharfs adjoin- 
ing to his canal at Manchester, 
which wharfs were before clearly 
rateable in respect of those profits ; 
the rates, therefore, made payable 
at the lock were substituted as a 
compensation for and in lieu of the 
wharfage before enjoyed: they are 
the substituted medium of profit 
arising, as the act describes it, from 
these wharfs. The Court, there- 
fore, by this decision, will not* 
break'in upon that which they have 
recently decided, that tolls per se, 
and when not mixed with a rate 
upon other property, which, as hav- 
ing substance and locally within the 
parish, is properly rateable there, are 
not liable to be rated. 

The other Judges concurring, 

The rate and order of Ses- 
sions confirmed. 

(i) Per Le Blanc and Bayley,*Js. 
Rex v> Nicholson, ante. 107. See also 
Rexv. Aire and Calder Navigation, 
ante, 97. Rex v Page, ante, 98. and 
the opinions of Lord Kenyon, C. J. 
and Lawrence and Le Blanc, Js. Rex 
v. Staffordshire Canal, ante. 

It seems now settled thattolte 
and other incorporeal hereditaments 
arc not rateable unless the possessor 
resides in the rated district, or occu- 
pies some local visible real property 
there, which is connected with such 
profits. The author has neither the 


wish nor the presumption to aim at 
disturbing a construction which the 
learned Judges have put upon the 
statute by so many, and such recent 
decisions. But as he exprcssed.it as 
his opinion, in former editions of 
this work, that this kind of property 
was rateable per se, he trusts it will 
form some apology for a short state- 
ment of the reasons upon which 
that opinion is founded. 

The 43 h.iiz. directs that the tax- 
ation shall be “ according to. the 
ability of the same parjsh.** It seem- , 
ed clear that incorporeal h credit ament f, 
or more correctly speaking, incorpo- 
real tenements , constituted part of. 
that ability, and consequently if the 
statute had stopped without any . 
further description, the patishofficers - 
must have assessed all persons in ac- 
tual possession of this kind of pro-, 
perty. They could have made no 
distinction in fact, as theie was none 
in “justice, between the proprietor of 
the toils of a market or fair, who had 
a right to piccage *nd stallage as 
owner of the soil ; and a proprietor 
of tolls entitled to no other use of 
the land than what was essential to 
the enjoyment of his franchiser 
or, between the owner of a several 
fishery entitled to the bed of the 
river, and the possessor of an exclu- 
sive right of fishing in water 
Bowing over land, of which the 
barren and unprofitable seisin was 
vested in another. Ingenuity could 
not 
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nothaverai'cd a distinction between 
the owner of tolls arising from a 
canal who bad no fuither interest 
in the soil than a right of passage, 
and anowneralsoentilledto the land 
itself; and it must have been less al- 
lowable, if possible, to make any 
difference in the rateability, because 
one propricior landed his goods at n 
wharf in bis own possession, and 
the other delivered them at one oc- 
cupied by another, while the soil 
of the can.il was vested in neither. 
In these and many other cases the 
duty df the individual to contribute 
arising from his ability, is equal; and 
!f the quantum of profit he equal, 
that ability must he equal ..ho. 
But the statute proceeds to speedy 
two descriptions 44 of persons in 
“ whom it supposes the ability of 
“ the parish to rest, and upon whom 
11 it on that account directs the rate 
“ to he made;” — i. 44 Every inhabi- 
tant, parson, vicar, and other 
and ad, “ Every occupier of lauds, 
44 houses, tithes impropriate, propria- 
44 tions of tithes, coal mines, or sale- 
“ able underwoods in the said pa- 
14 rish.” It must be allowed on the 
one hand, that if these words can 
admit of such an interpretation as 
brings the entire ability of the pa- 
rish into contiibution, it should be 
adopted in furtherance of the avow- 
ed object of the statute. On the 
other hand it *mu$t be conceded, 
that if the words do not fairly ad- 
mit of that construe ion, a court of 
law is bound to reject it, without 
regard to .the result, however in- 
equitable or injurious. 

It was conceived that possessors 
of these species of property might 
be included under the term 44 inhabi- 
tant,” although resident elsewhere; 
because Lord Coke, in his comment 


upon the statute of bridges, 2 Inst. 
?02., lays it down, that under that 
description, all possessors of real 
property arc assessable in the place 
where such property is situate, 
although they do not reside there. 
This opinion has been recognized 
as law by subsequent authorities, 
and in particular Lord Kenyon, L’.J. 
relics upon it in commenting upon 

43 Eliz. c. 2., 3 Term R > p. 523, 
That gieat judge gives it as his 
opinion in another case, that the 

44 legislature, intended that white 

rate^ are made for the relief of 

“ the poor, every person should con- 
tribute acornling t' the benefit 
“ which lie receives within the pa- 
“ rhh,” Rex v . Carlvon, 3 Term 
Rep. 385. ; and in another case he 
lays it down, that the genera I object 
.of the act was to “ compel all those 
44 who hud any property in the parish, 
‘*to cout.ibute their due proper- 
“ ticn to the maintenance of the 

poo-,” Rex v. Clapp, 3 Term Rep. 
107. 

But the argument against the 
rateability is, hat the possessor is 
not within the words of the 43 Eliz. 
I. He is not rateable as an inhabitant , 
because that signifies in this act, 41 a 
44 person resident in the parish,” for 
“ in a statute which mentions inha- 
“ bitant as well as occupier, inhabit 
41 taut must mean resident, otherwise 
“ it would for this purpose mean the 
“ same as occupier.”— 2. He is not 
rateable as occupier, because tolls and 
property of that description do not 
come within any one specification 
of occupancy described by the sta- 
tute, and the Judges have in many 
cases doubted whether such pro- 
perty lies in occupancy at all. 

1. With respect to the argument 
upon the meaning of “ inhabitant 

it 
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it is humbly conceived that it as- 
sumes the point in dispute ; for if 
inhabitants may comprehend pos- 
sessors of real propei tv, which 
“ occupiers” coupled as it is in the 
statute, cannot ; those words are 
not of necessity placed in opposi- 
tion to each other, a; being other- 
wise tautologous. The question 
therefore continues open, whether 
“ o:t:' piers” See. include all non- 
residents to whom the rate nuut be 
confined in exclusion of others of 
equal ability, or whether it amounts 
to no mot e than a partial enumera- 
tion by way of instance and instruc- 
tion to parish officers who are to 
administer the (i) 

It was apprehended that the 
meaning of the terms “ inhabitant” 
and “ occupier” should be collected 
as well from their application in cor- 
responding parts of the statute, and 
a general view of its provisions and 
purport, as from the consideration 
of the sentence itself. It was 
doubted whether “ inhabitants'* 
could be considered as confined to 
inhabitant residents , because every 
parson of a parish is made rateable 
by the statute under that descrip- 
tion. But if a resident is alone rate- 
able as an inhabitant , a clergyman 
would under that construction be 
exempt from a rate for tithes and ob- 


lations, not only where he is, excused 
from residence by ai H. 8. c. 1.3. but 
in every township of his parish ex- 
cepting tho«e in which his parsonage 
and glebe are situate, where the 
poor are maintained by ' townships 
under 13 and 14 C. 2. This con- 
struction was considered as being 
strengthened by reference to sect. 3., 
of the statute; which provides a 
rate in aid of such parishes as arc 
unable to maintain their own poor. 
That section applies the word in- 
habitant, and no other, to compre- 
hend all persons liable to be rated 
both in the parish requiring aid, and 
in that by which it is to be given. It 
seemed impossible then thatthewords 
in that secf'on “ inhibit ants ofany 
parish" could be considered as ygni- 
fying “ residents" in opposition to 
“ occupiers” for unless it includes 
both; occupiers of real property will 
be excused from a rate in aid, if they 
do not reside in the paiish required 
to contribute. This interpretation 
was relied upon as being supported 
and sanctioned by great authority. 
Rex. v. Tunstall and Happing, 3 
Term Rep. 523. Lord Kenyon thus 
expressed himself : M Great stress has 
“ been laid on the proviso in ao G.3. 
“ which has the woids inhabitants and 
“ occupiers. Now the statute 43 EJiz. 
“ uses the word inhabitants which 
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(1) The clause is considered as de- 
scriptive rather than enumerative, 
because the preceding words of 
the section “ every inhabitant, 
parson, vicar, and other," seem so 
intended As the pronoun has no 
corrective but inhabitant , it fallows 
that the clergy are ^numerated as 
instances of inhabitants ; and this 
conclusion seems more • plausible 
from the remaining part of the 


clause specifying all tithes in lay 
occupation, and omitting those ill 
the hands of the clergy. Any other 
construction would solve the difc» 
ficulty ; for if “ other" does not 
refer to “ inhabitant," it must refer 
to a description of persons not before 
mentioned, and mean any other per- 
son having ability in the parish, not 
being an inhabitant, parson, o£ 
vicar. 

“has* 
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" HAS BEEN HELD NOT TO BE CON- 
OPINED TO RESIDENTS. And Lord 
“ Coke in his reading on the 2% H. 8. 
“ c. 5. relative to the repairing of 
M bridges by the inhabitants of couu- 
“ ties,says, that the word inhabitant 
“ includes those who occupy land in 
“ the county though they do not re- 
side there. For some purposes in- 
“ habitants and occupiers are synony- 
“ mous terms. When a person de* 
“ rives a benefit from property which 
he occupies in the parish he is lia- 
“ ble to contribute to the ease of it. 
44 And in Rex v, Clapp we observed 
** that this was. one of the modes by 
“which he was to contribute to the 
“ ease of the parish. If indeed the 
“ legislature had added the woid 
*'resmits to inhabitants in the act of 
“ parliament, that would have con- 
“ fined this burthen to persons actu- 
ally residing within the parish.” 

a. The writer had likewise con- 
ceived that if a non-resident posses- 
sor could not be deemed rate- 
able as an inhabitant, he became so 
under the 2d branch of the statute as 
being an occupier of real property 
within the parish. He had consider- 
ed it tobeVeceived as settled law, that 
thedescriptionsof property mention- 
ed in the act were put by way of ex- 
ample, and not as an enumeration of 
those classes to which the rate upon 
non-residents must be confined. 
See ante . And the specification of 
houses^ which are clearly comprehend- 
ed under the legal signification of 
land, appeared to strengthen that 
opinion which had been taken from 
preceding authorities. 

Upon the more difficult question, 
whether such property was capable 
of occupation, so as to rank the pos- 
sessor under the description of a 
rateable occupier, great doubts must 


be entertained where so piany and 
su ch great j udges h ave di fTe red in opi - 
nion. But it seemed that the term 
occupancy admitted of two distinct 
meanings both in common language 
and legal acceptation : the first re- 
ferred to the means of acquisition, 
or title ; the second respected the 
mere possession. In the former 
sense all incorporeal tenements and 
hereditaments are incapable of being 
occupied ; and the rule applies to 
tithes as well as tolls, rents, and 
franchises. Lord C. J. Vaughan, in 
his elaborate argument upon the 
right of occupancy, Holden v, Small- 
brooke, states, “There can be no 
“ primary and immediate occupancy 
“ of a tithe, tor if® is not in its own 
“ nature capable of occupancy more 
“ than a rent or common is, and is 
“ in fact in its nature but a rent, it 
“ cannot pass by itself but by deed 
“ and as other things which lie in 
“grant.” Vaugh. 191. Bqt the 
term occupant has been likewise 
used in the hooks to signify posses- 
sion of an incorporeal hereditament 
where a qualification is subjoined to 
denote the means of acquirement. 
Thus it was held so long ago 
as 18 Ed. 3. that there might be a 
special occupant of a rent. 18 Ed. 3. 
44. &c. 33 Assiss.4. and this descrip- 
tion liasbeen since adopted in subse- 
quent cases. Whiskens v. Davies, 
a Roll. Abr. 15 1. Low v. Burdon, 
3 P. Wms. 334, It seemed therefore, 
if the word could receive that mean- 
ing at all, that it should be adopt- 
ed as being in furtherance of the pur- 
pose of a statute' which laid the rate 
upon mere possession, without refer- 
ence to the title, or regard to the ques- 
tion whether could be defended by 
ejectment, assize, or trespass. This 
interpretation appeared more natu- 
11 J rA 
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SECT. III. 

Tithes . 

The next species of property mentioned in the statute Tithes, 
is “ tithes impropriate,” and “ propriations of tithes.” 

These kinds of tithes usually exist in vicarages, but some- 
times eleswhere. They are generally the great tithes se- 
vered from the benefice, and due to some other person 
than the vicar. They originated from the practice of J r ' ia ^ pr °~ 
annexing benefices to a spiritual corporation, either sole 
or aggregate, which was considered as the perpetual par- 
son of the living ( i ). This corporation provided a clergy- 
man to officiate in its room, to whom the vicarial tithes 
were assigned for subsistence ; and the benefice, with the 
remaining tithes, were appropriated to its own use. The 
latter share is what is called in the statute “ propriations,” 
or more correctly “ appropriations of tithes.” Advow- 
sons, amounting to more than one-third of all the pa- 
rishes in England, got into the possession of religious J t ™ rro ‘ 
houses during the times of popery, by these means. Up- 
on the suppression of monasteries, the 27 H. 8. c. 28. and 
3 1 H. 8. c. 1 3. gave their benefices to the King, to hold as 
they held them. Many of them were afterwards grant- 
ed to the subject ; and as they are called appropriations 
while they continue in spiritual hands, they are called im- 
propriationsm those ofthe laity; and tithes payable to these 
lay impropriators, are called u tithes impropriate .” (2) 


ral because the possessor of appro- 
priate and impropriate tithes was 
called the occupitr in the statute, 
when at least in Lord C. J. Vaug- 
han’s opinion such incorporeal here- 
ditaments are incapable of occupancy 
jn the oilier, and possibly the more 
correct application of the word, and 
the term is so used by the court in 


Rex v. Lambeth, 1 Str. 525. as also 
in other cafes. 

(1) 1 Black. Com. 384. Grcndon 
v. Underwood,' Plowd. 496. Term? 
de la Ley, voc. Impropriation ; and 
Cowel’s Law Diet. 

(z) Sir H. Spelman of Tithes, ch. 
29. Cow. Diet. roc. Impropriation. 


Tithes 
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5 - Property Tithes in the hands of the efficient incumbent, whether 

of the clergy. p arson or v i car? are no t expressly mentioned in tlie sta- 
tute. But as it directs that the “ parson or vicar” shall 
be taxed, it must intend that it shiill be for that property 
which constitutes tlie chief subject of their occupancy (i) ; 
tithes being deemed a tenement by our law. 

4/ Tithes Not only parsonage houses and glebe lands are rate- 

lyctoml and a y e j n the hands of the occupier (2), but both rectorial 

Vicanal. t i 

and vicarial tithes have been always deemed so,' whether 
due by common law (3), or by custom. Such are the 
tithes of fish caught in the sea; for the legislature in- 
tended, that when rates were made, every person should 
contribute according to the benefit which lie received 
within the parish, and this is a certain annual profit 
received within the parish without any risk run. (4) 

y. A modus. A modus, or other composition paid in lieu of tithes, 
is equally liable to this tax. Thus where by an inclosure 
act, an allotment of common field land was made to the 
rector in lieu of the tithes issuing out of the old inclosures 
in the parish ; and it was provided, that when the owners 
of such inclo.su res had none, or not sufficient land in the 
common field to mak6 such allotment, they should pay 

(1) For the propriety of applying *(4) Rex v. Carlyon, 3 Term Rep] 
this term to tithes, Sec Rex v. Lam- 385. The question made, respected, 
beth, i Str. 525. also the opinion of a 1 Ate upon the lay impropriator's 
Parker, C. J. Rex v. Turner, post. n. 2* lithe *of pilchards; hut the vicar was 

(2) Rex nu Turner, 1 Const .'126. also rated lor his share, and no ohjec-. 

PI. 158. Per Lord Kenyon, Rex v. tion made. As to when fish is fithe- 
Catt. 6 Term Rep. 332. able or otherwise, secGould v. Arthur 

(3) The pnrson or vicar present*- 1 Roll. Ahr. 636 PI. 7. Anon. Cro, 
tive shall bear according to the reason- Car. 264. lh. 234. Anon. Het. 1). 
able value of his parsonage, having Guavas v. Kelvmc. Bunh. 256. 3 Com. 
consideration to just deductions, 33 Dig. tit. Dismes, (H. 13.) (H. 163 
resol. Judg. 1633. Dalt. 237. Per Williams v. Baron, 3 Wood's Deer. 

Hale,C. J. Rex v. 3 Keb. 255. 130. 3 Gwillim on Tithes, 931. * 

Rex v. Turner, ut supra. Rex v, 

Skingle, I Str. 100, 


an 
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an annual sum to the rector, with power for him to dis- 
train in case of non-payment, and s£ll the distress in such 
manner as landlords are by law authorised to distrain for 
rent. This being a sum of money payable in lieu of the 
tithes of the old inclosures, is liable to be rated as the 
tithes themselves previously were. It is not a rent but a 
composition for tithes, and the superadding a power of 
distress does not turn it into a rent, but rather proves 
the contrary ( 1 ). So also a rate or assessment directed 
by statute to be made in lieu of all tithes and other ec- 
clesiastical dues, is rateable, unless exempted by express 
provision (2), as are likewise oblations or other offerings 
which constitute the rectorial or vicarial dues (3), and 
even a pension payable to the parson. (4) 


SECT. IV. 

Minas and other Fossil Productions . 

The next species of property mentioned in the statute 
are coal mines. These are rateable by the express words 
of the act 5,. The particular use to which the produce 
of a coal mine is applied, by the owner of the lands, does 
not exempt it from this tax. Thus, if the coal is used 
for smelting the ore of his iron mine, the coal is rateable, 
although the ore is not. For, there is no difference 
whether it is thus applied by the owner, or sold by him 
to another, who uses it in an iron fbundery (6). But it 


(1) Lowndes v. Horne, 2 Black. 
1 25 

(2) Rex v. 'Toms, Doug. 401. 
Raim. v. Picking, Cald. 196. and see 
Rexv. Topham, i 2 East, 546. 

(3) Per Lord Kenyon. Rex v. 
Carlyon, ut supra, 12,6. n. (2). 

(4) Per Nares, J, Lowndes v. 
4 iorne, 2 Bl. Rep. 1252. cites Powell 


v. Bull. Lord King’s MSS. Mic. 
Term, 4 Geo. I. 

(5) Rex v. Parrot, 5Term Rep 593. 

(6) Rex*y. Cunningham, and others, 
5 East, 478. /v.ich. 45 Geo. III. 
Under what circumstances it is rate- 
able as to beneficial occupation, sec 
Rex v. Parrot, 5 Term Rep. 593 - 
Rex v. Bid worth, 8 Fast, 387. post. 

ha* 


6 . Other 
eccl .siastical 
dues. 
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has been held, that as other mines were known in the 
country when the statute passed, the mention of this in- 
ferior species of mine amounts tQ a tacit exemption or ex- 
clusion of all others, such as lead, tin, copper, iron 
, Metal mines mines (i ', or any other but coal mines. The reasons 
not rateable. ags jg ne< j f or this are, “ that they are not within the 

44 letter of the statute, and if the legislature had meant 
44 to include them, they would either have enumerated 
“ them, or used the word mines [or some equivalent ex- 
pression or other, as mineral works, in 3 1 Eliz. c. 7.] 
44 so that the word coal mines expressly excludes mines 
44 of any other sort as much as if they had been ex- 
44 cepted. They are liable to more hazard and expence, 
44 and are governed by particular laws ; the worker of 
44 them is not always the owner of the soil; a local law 
44 gives the right of working under certain regulations 
44 and conditions to other persons than owners or lessors, 
44 or persons having any right of property in them.” It 
is also said, 44 that there is an infinite expence and anxi- 
44 ety in finding lead mines, and the finder is obliged to 
44 pay certain proportions to the owner of the land; and 
44 there is a much greater risk in the search after them, 

• 44 even so much as that a man may be ruined by it in- 
44 stead of succeeding.” (2) 

It has been already shewn, that the owners of duties 
arising out of metallic mines, such as the lot and cope of 
lead mines (3 ), the toll and farm tin of tin mines (4), are 
rateable when they are paid clear of deduction, and freed 
from the hazards of working. 

(1) Rex v. Richard Cunningham, 117. PI. 164. Per Lawrence, L 
Mich. 45 Geo. III. where upon a a East, 167 . 

question, whether an iron mine was (3), Rowlls v. Gells, Cowp. 45*. 
rateable, the court held it not to be I Bott, 146. PI. 174* 
so, and that the case was too clear to (4) Rex v. St* Agnes, 3 Term 
. admit of argument, 5 East, 478. Rep. 480. 1 Bolt, 19a. PL 197* 

(a) The Smelting Company v* 

Richardson, 3 Burr. 1341, 1 Bott 


Neither 
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Neither does the exception extend beyond mines pro- 
perly so called. Lime- works are not comprehended 
within it, but their profits are rateable in the hands of 
the occupier, although uncertain in their amount, owing 
to the expence and risk of working. ( 1 ) 

Upon the same principle, the occupier of a slate Lime works 
quarry ife held rateable, though the quarter sessions slate works, 
stated in the case, that the working of such quarries 
is a tfcng of great expence and risk, and is always con- 
sidered as a matter of uncertainty and speculation, and 
that the “ slate mines ' 1 had never been rated before. For 
the word “ mine having slipped in at the end of the case, 

cannot alter the nature of the thing, which is no mine 
“ in the proper sense of the word; and if every sub- 
“ stance which is raised from under the surface of the 
46 soil is to be considered as the produce of a mind, and 
<c therefore that the profits of it are not rateable, the 
“ exception will equally extend to gravel, sand, marie, 
u stone and the like, none of which were ever considered 
“ as the produce of mines.” (2) 

Further it was held to be so clear as not to endure 
discussion, that claypits worked (for the purpose of getting 
potter’s clay) at considerable cxpence, and with consider- 
able, though fluctuating profit, are rateable. (3) 

♦ Some of the reasons assigned by the court for not min « 
rating other mines, seem to favour the conclusion, not pro fits ex- 
only that the legislature by the expression of one species em P ted * 
of mine designed to exclude the remainder by reason of 
their peculiar laws, but that it was never intended to rate 
mere casual profits of a similar nature, from whatever 
subject they arise. (4) 

(1) Rexv. Alberbury, i East, 53 4. (3) Rex «z>. Thomas Brown, Trin. 

Per Lord Mansfield, arg, Atkins, v Term, 47 G. 3 . 8. Ease, 528. 

Davis, Cald. 338. (4) See the opinions of the judges, 

(2) Rex v. Woodland, % East, 164. Rex v. Baptist Mill Company^ 

I Maule and Selw, ante, 8$. 

VOL. I. * 
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The 43 Elizabeth enacts, that the rates shall be made 
for short periods, and manifestly refers to the profits 
which accrue according to the common course of affairs 
during that time. It purports to raise at all times the 
necessary funds upon the usual income of the parish? ' It 
makes the* rate prospective, so that the former return of 
profit must constitute the foundation of the ensuing as- 
sessment. This cannot be unless the amount admits of an 
average certainty, which is not to be affected by an irre- 
gular swell from casual profits, or diminution bj^ubse- 
quent losses. 

It is further observable, that the statute does not tax 
capital, but the produce of capital. If a man builds a 
house, the occupier is rateable for its yearly value as soon 
after it is built as it is occupied ( i ) ; for the amount of the 
capital exists in the house itself, and.the annual produce 
of that capital is the fair subject of rate. But where a 
shaft is sunk for a metal mine, the capital is in the first 
instance consumed ; it rises again only in the ore. To 
rate the entire ore, deducting the expence of raising the 
specific quantity, would be to rate the capital itself in- 
stead of its produce ; and the uncertainty attending such 
works, ^renders it doubtful whether the profits will ever 
replythe expence. The whole property is in constant 
hazard, and its value may alternately sink or rise beyond 
the costs of the adventure, just as the buckets do by which 
the mineral is raised. The adventurer would be taxed for 
a year of profit, but he could have no allowance for a 
losing year, although it might draw the former profit 
back again into the mine, and sink much additional 
capital with it. 

There is a great distinction also between the uncertain 
amount of profit; and the uncertainty of profit altogether 
which is attended with risk of capital. Every object of 

(i) Per Willey J , Atluus v, Davie, Cald, 333. 


human 
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hilman dare'and culture is subject to the first. Uncertainty 
in the amount, while the capital or direct subject of the 
tax is permanent, forms no grounds for a general exemp- 
tio n from the ra te, although it may for particular abate- 
^IHW^KpSrBoned to the diminution of profit. But 
uncertainty of profit puts the capital in haza^P^RfPlfff 
matter of speculation and chance. If any thing is derived 
from the risk, it is not properly an occupier’s profit, at 
least of an occupier for that short period which the statute 
has in contemplation. It may be said indeed, that both 
tha t [hqj^ss nf nmfit on a fahn may 
ultimately diminish the actual capital empl(jyed^s it 
does in a copper mine. But the probable risk of capital 
is the characteristic of the latter undertaking, and the 
ground of distinction. 


Coal mines are of a mixed character : the working is at- 
tended with a degree of certainty, and therefore the mine 
itself may be considered as the capital, and the coals at 
the pit’s mouth as its return. The principle explained 
here seems to be that which is meant by what the 
books call a “ permanent value” ( i ). The recent deci- 
sions of the rateability of lime and slate works, do hot 
overturn it (2). These are naAmines in any seiMMkhe 
word, and although the workmg may be attendetrwith 
hazard, it is only as to the amount of the return, but not 
of a considerable capital. 

SECT. V. 

Saleable Underwoods* 

The 43 Eliz. points at these principles more manifestly 
by the last species of property, which it mentions as 

(1) Per Lord Loughborough, At- Baptist Mill Company, I Maule and 
kins v. Davis, Cald. 337, 33$. And Selw, ante, 86.* 
see the opinion ot Lord Mansfield, (2) But what is sa'd by Bullet, L 
Rowls v . Gell, Cowp. 451. 1 Boct, Atkins v. Davis, Cald. 325. is contra. 
146. PI. 174.; and of Ashhurst, J. Rex v. Richard Cunningham, Mich. 
Atkins v, Davis, C«W. 330 * v , 45 G 3. ante, 127. (6). 

R 2 
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rateable in the hand of the occupier, viz. Saleable Under* 
1 woods . Woods, consisting of what is called great wood 
or timber trees, of 20 years growth and upwards, are 
exempt from contributing to the poor, asfhgg^ire 
from tithes ( 1 ). For they are not the profits of — _ — 
^upfSffloftidered as such, but parcel of the inheritance 
itself. (2) 


Saleable un- 
derwoods, 
what? 


The court of king’s bench have by a solemn judg- 
ment determined, that by “ saleable underwoods” the 
legislature meant “ undejggodsjiri^^ 

“sale, in^ contra-distinction to such as aref^sup^y 
‘^Tn^andlord with estovers for fuel, and the other pur- 
“ poses of the estate and that they are not to be rated 
for that year only when a periodical profit can be fairly 
and seasonably made of them ; but that “ they are at all 
“ times rateable,” according to the improvement in their 
value, or in the rent which might fairly be expectecffrom 
them (3). And the mode in which woods are managed 

for 


(1) Com. Dig. Tit. Dismes (H.3.) 

I Gwilllm, 15, 16. Walton v. Tryon, 
1 Gwill. 827. 

(a^fokkenden’s case, 4 Rep. 62. 
a. iflBpKRford’s case, ix Rep. 4^: 
and see other authorities, 2 Com. Dig, 
tit. Biens (H.) 

(3) Rex */. Mirfield, 10 East, 219. 

Lord EUenborough, C. J. The 
owners of this kind of property are in 
the habit of cutting certain proportions 
of % every year : but where the 
extent of it is too small to adopt this 
course, there may be a difficul ty in 
rating it annually. There is great 
difficulty however on the other hand, 
in attaining any thing like equality by 
adopting a different mode , of rating : 
for if the property is only to be rated 
when it is cut once in ax years; 
instead of contributing its quota of 
the rate equally through the whole 


period, it throws a glut into the fund 
in that one year, and is barren all the 
rest of the period, and if the owner 
has other property in the parish, he 
will pay so much less for that in the 
same year when his ability is in- 
creased. However as it is a case of 
extensive consequence, we will con- 
sider further of it. Near the end of 
the term His Lordship delivered the 
opinion of the court. 

“ This was an appeal against a poor’s 
rate for the parish of Mirfield, in 
which the appellant, Henry Beau- 
mont Esq., was rated for some under- 
woods. The underwoods were such 
as are usually cut down once in %t 
years, and in the year they are cut 
they produce profit, but in other 
years they are stated as producing 
none. At the time of the rate they 
were xo years standing. The sessions 
thought 
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for timber and underwood are different, so that the 
manner of treating it, is evidence of the class in which it 

is 


iptoftA Sfsfc- ■■ ■ 

thought they were not rateable, and 
therefore quashed the rate ; but 
submitted the question to this court, 
whether they were liable to be rated 
every year, according to the annual 
average value thereof ; or whether 
they should be rated then only when 
they are cut down and produce actual 
TPIft. Among the several descrip- 
tions of persons whom the stature 
43 Eliz. c. 2. makes rateable, the 
occupier of saleable underwoods is 
one: and the question is, whether 
they can be deemed saleable under- 
woods, except in the year in which 
they are cut down. The word sale- 
able has not a very precise, definite 
meaning; it may mean when they 
are in a fit state for sale, referring 
to the time when they are cut ; or 
it may mean such as are intended 
or destined for sale, in contradiction 
to such as are to supply the land 
with estovers for fuel and the other 
purposes of the estate. In the 
former of these cases they would 
only be rateable in the year in which 
they are cut: in the latter, they 
would be rateable at all times ; and 
we think, after full consideration of 
the subject, that the latter is the 
proper meaning. If they are rate- 
able at all times, they will contribute, 
according to their value, in exact 
proportion with the rest of the pro- 
perty in the parish : but if they are 
rateable in that year only in which 
they are cut, the sum they will have 
to contribute may materially vary 
according to the proportion their 
value bears in that year to the rate- 
K 


able property of the rest of th# 
parish, and may be much greater or 
much less than the aggregate sum it 
would pay if it were rateable at all 
times. Suppose the underwoods in 
the year they are cut would pro- 
duce a clear ioool. ; that the sum 
to be raised in the parish, communi- 
bus annis, is rool. ; and that the 
value of the rest of the property in 
the parish is 980I. ; if the under- 
woods be rated at 20I. a year, which 
may be the rent they would produce 
upon a 21 years lease, the rates 
would amount to 2s. in the pound, 
and the underwoods would con- 
tribute annually .40s. If they were 
rated only in the year they were 
cut, a shilling rate would then be suf- 
ficient, and they would contribute 
rather more than 50I. So far there 
would be no injustice ; but suppose 
the rest of the parish to be worth 
I0,oool., the underwood would, sup- 
pling them as before t&j Unrated 
at aol., contribute annually about 
4s. ; whereas if rated in the year of 
cutting, they would contribute in the 
proportion which toool, bears to 
io,oooL, that is the nth part of 
the whole rate of iool. which in 
money is 9I. and a fraction. As 50I. 
then is only 25 times 40s. and 9I. 
is 45 times 4s., the disproportion in 
the two cases put is obvious, and the 
difference to all parties, whether the 
rate be annual, or in the year only, 
considerable. Again, suppose the 
annual value of the parish docol., 
and the annual sum to be raised 
still iooL, the rates will be 4d. in 
3 th« 
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fe to be placed, so as to be considered as liable or 
exempt from assessment. When woods are managed 
as underwood, all the small wood is cut down at certain 
periods, leaving standing trees at certain distances. 
Wherever woods are intended for timber, the larger trees 
are cut down and the smaller wood is left, (i) 


the pound, and the underwoods will 
pay annually 6s. 8d. upon their same 
supposed annual value of zcl., whereas 
if they paid in the cutting year only, 
they would pay 14]. 5s. 8d. which is 
above 42 times • 6s. Sd. Put the 
annual value of the parish at 500I. ; 
the rates to raise 100I. must be 4s. 
in the pound ; but, in the cutting 
year, they would only be is. 4d. 
The underwoods would contribute 
in ordinary years, upon the list 
mentioned assumption of the annual 
value of the rateable property in the 
parish, 4I. annually; whereas in the 
cutting year they woulJ contribute 
little less than- 20 times that sum, 
viz. 75I. It is hardly necessary to 
state that a mode of rating which 
might produce such differences to the 
owner of this description of pro- 
perty, and to the parish, if he con- 
tributed only in the cutting year, 
cannot be the true rule; and the 
only other rule is a constant con- 
tribution, which will at all times fall 
equally upon this and every other 
species of property. The objection 
to this, in argument, is, that the pro- 
perty ought not to be rated until 
the produce of it has been severed 
from the land, and until it has sup- 
plied the occupier with the means of 
paying. But we are of opinion that 
st is not necessary that any of the 
profits should have been actually 

II 


reaped or taken from the property 
during the period for which the rate 
is made; but that the property is at 
all times rateable according to the 
improvement in its value, or in the 
rent which might fairly be expected 
from it. Instances continually occur 
in which the occupier is rated 
though he has derived no profit, 
during the period for which the rate 
is made. A new tenant upon an 
arable farm reaps none of the produce 
till the autumn after his tenancy 
commenced, and yet he must pay 
up to that autumn according to the 
rent or value of the estate. He 
must pay before hand for the future 
probable produce. His farm is con- 
stantly in a progressive state towards 
producing profit; and he pays for 
that progress. So underwoods are 
annually improving in value, anjl the 
rates the occupier pays are for that 
improvement. This may possibly be 
hard upon tenants for life ; but if the 
laws have thrown this burthen upon 
the property, they take it with that 
burthen. We think, for the reasons 
we have mentioned, that the law has 
so thrown it ; that the property is at 
all times liable to be rateil when- 
ever rates are made; and conse- ' 
quently that the order of sessio is 
ought to be quashed, and die rate 
confirmed.” 

(1) Aubrey v. Fisher, 10 East, 449. 

This 
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This exemption of wood is not confined to trees Timber by 
coming within the strict legal description of timber^ such cust * r 
as oak, ash, and elm; it is sufficient if the trees in 
question are fWmpfl ^ bv t he custo^ m^a 
district. Thus woodlands, the trees growing thereon 
consisting chiefly of beech, and some oak and ash trees, 
there being no coppice wood, and the underwood being 
left to grow as standards, were held not rateable, beech 
being found by the sessions to be timbei by the custom 
of that particular part of the country ( i ). And it retains 
the privilege, although it be put to the uses of under- 
wood, being cut and made up in parcels for firing. (2) 

Also when beech or any other particular wood has 
been determined to be timber by the custom of the 
country, it is to be taken to be timber according to the 
rules of the common law respecting timber in general ; 
and therefore an issue whether timber or not ? will only 
let in the enquiry a$*to the particular species of wood; 
and no evidence can be received to shew, that though of 
20 years growth it is not by such custom accounted 
timber, and consequently continues rateable, unless the 
tree contains 10 feet of solid wood. (3) 

(1) Rex v . Minchin-Hampton, 3 Lord Hardvvioke in the case of 
Burr, 136. Aubrey v. Fisher, xo tithes, Walton v. Tryon, % Gwill. 

East, 446. See also Lapthorne’s 833. 

case, 1 Roil. Rep. 355. % Roll. (z) Ibid. Also where the tree is a 

Abr. 814. x Inst. 53. a. So as to timber tree either by common law, or 
tithes, Wright v. Powle, x, Gwillim, by the custom of the country, it Is 
357.; and if it be accounted timber free from tithes both as to the body, 
by the custom of the particular parish lops, and tops. Per Lord Hardwicke, 
where it grows, that is sufficient, C. Walton v. Tryon, % Gwill. €31. 
for it needs not be so throughout But Greenway v. Earl of Kent, Bunb. 
the country. Per Lord Mansfield, 98. is contra. 

Rex v* Minchin-fiampton. Per (3) Aubrey v, Fisher, 10 East, 446. 
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CHAPTER VII. 

Of Property exempted by particular Statutes, (i) 

'pHE principles already detailed respect real property, 
as it is affected by the 43 Eliz. c. 2. They seem to 
extend to all property of this kind, however modified by 
subsequent statutes, unless their operation is controlled by 
positive enactment. Thus by a private statute 9 & 10 
W. III. c. 37. for erecting workhouses in Colchester, the 
poor are directed to be provided for in a particular man- 
ner, to the intent no other levy or assessment be made for 
the poor of the town, and the occupiers of lands and tene- 
ments are made chargeable, but no mention is made of 
tithes in this private statute. Yet they were held rate- 
able ; for being liable by 43 Eliz. c. 2. they could not be 
exempted but by express words, arid an occupier of tithes 
is an occupier qf a tenement , which word is ftientioned in 
the act. (2) 

But particular things, which would be liable to the tax 
under 43 Eliz. may claim exemption by subsequent statutes, 
and in some instances, they have been considered as exone- 
rated by general words. 

Thus, where houses and lands given to charitable uses, 
were by a private act (3) declared “ freed , discharged, and 

acquitted qf and from the payment of all and every manner 
c( qf taxes , charges , and assessments , civil and. military what- 

(1) See Rex v. Dock Company of likewise cases which embrace the 

Hull, ante, 74. Kemp x>. Spence, construction of private statutes. . 

ante. Lowndes v. Horne, ante,ia6.(3) (2) Rex v. Skingle, 1 Stra. 100. 

Rann v. Picking, ante, 127. (1) are (3) 12 Car. 2. confirmed and per- 

. petuafed by 13 Car. 2. 

(6 


soever 9 
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“ soever , hereaftei * laid) Sfc” and that the occu- 

piers shall not at any time hereafter be rated, &c ,foi' or 
towards any mannei' of public tax , assessment) or charge , 
•wkatsoeve?') they were held exempt from the poor’s rate, 
it being considered a public tax 9 or levy of the parish, 
within 3 W. & M. c. 1 i. s. 6. ( i ) So where 7 Geo. III. 
c. 3. enacted, that lands to be enclosed and embanked 
from the Thames, shall vest in the owner, &c. free from 
all taxes and assessments whatever' : houses erected upon 
this ground, are not liable to the poor’s rate, for this act 
being subsequent to 43 Eliz. c. 2., and the lands them- 
selves being exempted thereby, so must also the houses 
built thereon. (2) 


Likewise, where by 19 Geo. III. c. do., the parish St. Mi. 
officers of the parish of St. Michael’s, in Coventry, are Coventry 
to raise yearly by a pound rate, any sum not exceeding 
300I. nor less than 280I., and to pay the same to the 
vicar, by equal quarterly payments, “ clear of all taxes, 
deductions, charges, and extras whatever, parochial) par- 
liamentary, or otherwise howsoever;” which said sum is 
to be in full satisfaction of all the vicar’s claims under the 
act ; and is “ in lieu and full discharge of all ancient 
“ payments, Easter offerings, tithes, and other ecclesiasti- 
“ <*al dues, claims, and demands whatsoever, except 
“ surplice fees.” This salary is not liable to the poor’s 

tax - ( 3 ) 


By 10 Geo. 3. the incorporated company of the pro- Liverpool 
prietors of the canal navigation from Leeds to Liverpool canal ‘ 
are enabled to make a navigable canal, and take a certain 
sum per mile, for the tonnage and wharfage of goods 


(1) Rex v . Scott, 3 Term Rep. Rq>. Williams v. Pritchard. Ib. 195. 
60a. PI. 199. 

(») Eddington v. Bormau, 4 Term (3) Rex v. Toms, Doug. 401. 

navigated 
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navigated thereon, and so in proportion for any greater or 
less quantity. It is also enacted, “ that the said tolls, 
rates and duties, should at all times thereafter be exempt 
from the payment of any taxes , rates, assessments , or impost 
tions whatsoever, any law or statute to the contrary not- 
withstanding, other than such taxes, rates , and assessments* 
as the land which should be used for the purpose of the said 
navigation would have been subject to, if this act had not 
been made." The meaning of this exemption is, that the 
company shall not be liable to any other taxes than those 
which the land they make use of in their undertaking 
was previously subject to. As the land, therefore, was 
not before liable to be rated for tolls, the proprietors shall 
not be liable to a poor’s rate or tolls in respect of it, when 
converted into a canal. ( i ) 

The land will be rated in the same manner as it was 
before the act. (2) 

Another part of the canal is exempted altogether from 
assessment for tolls, by 20 Geo. 3. (3) 

Stonehouse A case was sent up from the court of quarter sessions 
Bndjt. j u Devonshire, concerning the validity of a poor rate. 

The statute 7 Geo. III. for building Stonehouse bridge by 
s. 19. exempted it from “ the land tax or any other public 
or parochial rate or tax whatsoever;” and by s. 20. pro- 
vided, that certain persons, and their heirs, should stand 
seised of the tolls of the bridge, “ to the same uses, 
trusts, and estates, and subject to the same wills, settle- 
ments, limitations, remainders, charges , tenures, rents, 
and incumbrances,” as the ferry was, in lieu of which 
the bridge was erected; and held, that the word charges 
only extended to private charges on the estate. (4) 

(1) R«x •». The Leeds and Liver- (3) lb. 
pool Canal Company, 5 East, 323. (4) Case of Stonehouse Bridfp, 

(*) Per Lt Blanc, J. Ibid. 5 East, 356. n. a. 

The 
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* The London Dock Company upon the construction * onion 
of 39 & 40 Geo. 3. c. 47. were held liable to be rated in Com ~ 
the poor’s rate, during the first twelve years of their 
establishment for the fair annual value of their ware- 
houses and other works which are finished, and pro- 
ductive, though all the works directed by the act be 
not completed. But such completed works must under 
these circumstances be rated for their value at 8 id. in 
the pound, that being the rate calculated upon in 
the act, to raise 139I. 8s. 7d. per quarter, upon 3966I. 
which was the average rental for ten years preceding 
the act of the premises destroyed by the company in 
making their works ; and which quarterly sum the com- 
pany were at all events bound to pay to the parish 
during the 12 years, or until the works were completed, 
whether those works were productive or not. But 
when productive beyond that sum, the surplus [rate] is 
to be taken in the first instance by the company in 
order to reimburse such sums as they advanced to the 
parish to make good the difference [between the sum of 
139I. 8s. 7d. which they paid, and what a rate upon their 
property as it became productive would have produced] 

* before any productive surplus existed, until the com- 
pany should be reimbursed such deficiency. Therefore 
until these purposes are effected, a rate on the increased 
real value, at more than 8id. in the pound, or a rate 
at 8fd. in the pound on 39I. 6s. 6d. the old average 
4 value of the premises, and below the increased value 
of the new works, is bad. ( 1 ) 

At a sessions holden for the city and county of Norwich, St. John’s 
Ann Sutcliffe appealed against an assessment of iool. market, 
stock, charged upon her for the relief of the poor. It Money in 
appeared by the case, stated for the opinion of the court fund#g 

(1) Rex v. St. George Middlesex, being set forth in the report, the 
9 East, 117. The clauses of the act not maiginal abstract is inserted here* 

Of 
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of king’s bench, that the appellant was assessed for iool. 
stock, or personal property, charged upon her by a rate 
for raising 1371. 1 is. iod. for maintaining the poor, made 
by virtue of a local statute of the 10th of Anne, for 
erecting a workhouse in Norwich, for the better employ- 
ment and maintaining the poof there ; under which act, 
the churchwardens and overseers of the poor of the said 
parish, were, according to the directions and words of 
the said act of parliament, authorized and required “ to 
rate and assess the said sum (of 137I. ns. iod.) on the 
inhabitants, and 011 every parson and vicar, and on all 
and every the occupiers of lands, houses, tenements, 
tithes impropriate, appropriations of tithes, and on all 
persons having and using stocks and personal estates in 
the said parish (of St.John’s Maddcrmarket), or having 
money out at interests in equal proportion, as near as may 
be, according to their several and respective values and 
estates.” And, on hearing the said appeal, it appeared 
to the. said court, that ever since the passing said statute, 
lands, houses, tenements, stocks, and personal estates, 
within the said city and county, and money out at interest, 
as well without as within the said city and county, of the 
respective inhabitants within the several parishes of the - 
same, have been constantly assessed to the poor’s ratbs, 
according to the circumstances of such inhabitants. That 
the appellant had not any stock or personal estate in the 
said parish of St. John’s Maddcrmarket, or in any other 
parish or hamlet within the said city and county of Nor- 
wich, nor had any money out at interest on real or personal 
security ; but that she was possessed of money vested in the 
public funds, or on government security, and then stand- 
ing in her name in the books of the governor and com- 
pany of the bank of England in the 5 per cent . bank an- 
nuities: and, therefore, the appellant admitted, that the 
said assessment was just, if the said last-mentioned money 
was liable to be rated. The court of quarter-sessions 
1 2 being , 
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being of opinion, that money vested in the public funds, 
or on government security, was not by virtue of the 
aforesaid act liable to be rated to the relief of the poor, 
allowed the appeal. The court of king’s bench were of 
opinion, that government stock was not money out at 
interest, within the meaning of this local statute, and 
therefore not taxable under it ; and also, that it was not 
taxable under the 43 of Eliz. not being local visible pro- 
perty within the parish. ( 1 ) 


(1) Rex v . St. John’s Madder- Be taken for granted, that personal 
market in Norwich. Hil. 45 G. 3. estate in the public funds is liable t# 
But according to the report of Rex v . be assessed to the poor-rate. 
Clerkenwell, Foley, 15. it appears to 
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CHAPTER VIII. 

Of the Rateability of Personal Property . 


r jpHE statute makes no specific mention of any other 
kind of property than those which are treated of 
in the foregoing chapters. But as it requires that the 
several inhabitants should be taxed according to the ability 
of the parish, it renders them liable to the extent .of 
that ability, however constituted (i). * The pecuniary 
funds, or ability of the inhabitants, when referred to 
their sources, are divisible into three kinds: ist, What 
arises from real property. 2d, What arises from capital 
stock, or as it is here called, personal property. And, 
3d, The produce of personal labour, or in other words, 
“ what arises from the ingenuity of a man’s head, or the 
" work of his hands (2).” The resolutions of the judges 
already cited, by deciding that the tax is upon the person 
in respect of his local and visible, real and personal pro- 
perty(3), excluded the produce of personal labour, as a 
direct object of assessment. Their opinion seems to have 
been framed upon the system of taxation by subsidy, 
which was in use at that time. A subsidy being a tax 
not immediately imposed upon property, but upon per- 
sons in respect of their estates (4), “ which was to be 
“ levied of every subject of his lands or goods, after the 

(1) Lord Kenyon expresses it thus: (2) Per Willis, J. Atkins v ■ Davis, 

“ The legislature intended that when Cald. 334., and Buller, J. Rex 
“ rates are made for the relief of the Hogg, lb. 275. 

“ poor, every person should contribute (3) Per Lawrence, J. Rex tv 
11 according to the benefit which he St. John’s, Maddermarket, 6 East, 
“‘receives in the parish.” Rex v. 182. ante. 

Carlyon, 3 Term Rep. 3^5. See also (4). 1 Black. Comm. 310. 

Rex v* Jones, 8 East, 425 


w rate 
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“ rate of 4s. in the pound for lands, and 2s. and 8d. for 
“ goods; and for aliens, for goods, double.” (1) 

Lord Mansfield was of opinion, that the words of 
the 43 Eliz. considered merely of themselves, would bear 
a more extended construction than has been given to 
them, if they had not been explained and narrowed by 
usage. “ The words of the statute,” said he, u are very 
“ loose and very general, and they may be construed in- 
fi to any latitude ; even to make all a man has, and all a 
“ man gets in any way, the measure of his ability : for 
“ truly and substantially it is so ; but usage has ex- 
“ plained it and narrowed it. I know nothing of any 
“ usage that says, a man shall pay according to his abi- 
" lity, in the obvious common sense of the word, i. e . all 
“ he gets or makes by his efforts or abilities. If’ this were 
“ the rule, every profession would be liable to be taxed 
“ for all they get upon an average.” If we don’t find it 
there (/. c. in the usage), “ I know nothing in the words 
“ of the statute to prevent taxation being carried to thrt 
“ extent.” (2) 

Sir Anthony Earby’s case is reported in the ninth year 
of Charles I. and the resolution of all the judges, upon 
which it is founded, was some time previous. Nothing 
entitled to the name of usage could have sprung up be- 
tween the 43 of Eliz. and the date of the report (3) ; 
and this opinion of the learned judges, to which he 
leaned with peculiar predilection (4), has been over* 
ruled. (5) 

(1) 4I11&L33. See akft Rastalfs (i) Atkins v. Davis, Caid. 336. 

Abridg. tit. Taxes, Tenths, Fifteenths, (3) See also case of St. Leonard's, 

Subsidies, &c. There is however, this Shoreditch, a Salk. 483. 
difference established at least by sub- (4) See 1 Bott. 132. PI. 168. lb. 
sequent determinations : that in asubsi- 1 55. PI. 178. lb. 162. PL 18* 
dy, the tax was imposed on the supposed (5) lb. # 151. PI. 176. lb. 208, 

value of the goods; in a poor rate, it is *• PL 2ctf, &c. Cald. 31 5, 326. 
laid upon tire profit which they yield. 
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But his opinion, that the profits of personal labour are 
not rateable eo nomine , or at the moment in which they 
are made, is confirmed by several decided cases. ( i ) 

Thus the fees of a physician or lawyer are not made 
liable by the act, and therefore cannot be rated (2); ah 
officer in the salt office (3 ) ; or in the customs (4) ; a cap- li 
tain in the navy, or merchant’s service (5) ; and a clerk to 
a merchant (6}, have been held not rateable for their re- 
spective salaries (7) ; nor an attorney for the profits of his 
profession ( 8 ) ; nor a silk throwster for the profit he makes 
by cleaning and throwing his employer’s silk (9) ; for it 
would be to tax labour, and not pecuniary ability. 

As it Iras unusual to assess personal property for near 
two centuries subsequent to the statute, the court felt 
considerable reluctance to decide upon its rateability, not 
withstanding Sir Anthony Earby’s case. Such an uni- 
versal agreement to omit, was considered as strong evi- 
dence to shew the impossibility of rating it. But it was 
at length held to be clearly rateable for its profits where 
they can be ascertained, and a mandamus was granted to 
compel the justices to assess it (10). A clothier, there- 
fore (11), a draper or shopkeeper (12), and a merchant 
(13), are rateable for their stock in trade ; a butcher for 

(1) Per Buller, J. Rex v. Hogg, (8) Rex v. Startifant, 7 Term 
Cald. 375. Per Lord Mansfield, Rex, Rep. 60. 

v. Andover, Cowp. 550. (9) Rex v. Sherborne, Trin. 47 

(2) Per Lord Mansfield, C. J. G. 111 . 8 East, 537. 

Governor and Co. for smelting Lead v. (10) Rex v. Canterbury, iBott, 13a. 
Richardson, 3 Purr. 1341. 1 Black. PI. 167. Rex v. Whitney, lb. 134. 
Rep. 349 - Rex v.'Shalfleet, post. PI. 170. and in Rex v. Barking, it 

(£) Rex v. Shalfleet, Const. 138, was decided that a tradesman was 
PI. 71. 2 Burr 2011. S. C. rateable for his stock in trade. $Ld„ 

(4) Rex v . White, 4 Term Rep. Raym. 1280. 

7 /L (11) Rex v Hill, Cowp. 613. 

( 5 ) IMd. (12) Rex v» Andover, Cowp. 550. 

(6) Ibid. (13) Rex v. Mast, 6 Term Rep. 

(7) Rex v. White, 4 Term Rep. 154. 

77 *« 
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capital employed in his business ( i ). The owners of ships 
are, when resident, rateable to that parish in which the ships 
lie, if the port is their home (2). In one case the court 
seemed of opinion, that the stock in trade of a brewer was 
not rateable (3) ; but this was before the general question 
respecting the rateability of personal property was deter- 
mined ; the decision turned upon another point, and as 
there is no principle upon which it is to be distinguished 
from any other stock in trade yielding profit, it has since 
been decided to be rateable. (4) 


Though the profits of labour are not immediately rate- Profirs of 
able, yet, when the produce has accumulated, and is labour when 
vested in property that is liable, it is of course to be as- x,itclhk ' 
sessed ; for the court cannot go into the enquiry whether 
such profits were the profits of a trade or a profession, or 
liow they were acquired ; the question whether fateable 
or not, must depend upon the form that has been given 
them, the thing that visibly exists . Thus, fishermen arc 
not rateable for the fish caught ; but if they pay tithes to 
the clergyman, whose profit is certain, and wild runs no 
risk, these tithes have assumed a new shape, and are, as has 
been already observed rateable under the statute. (5) 


(1) Rex^. Rodd, Cald. 147. 

(2) Rex v. White, tit supra, S. P. 
in the case of the packet boats carry- 
ing the mails and passengers between 
Holyhead and Dublin. For the pos- 
session of such a vessel within the pa- 
rish by an inhabitant actualy residing 
there and making profit of it, consti- 
tutes so much of his local ability to 
contribute to the maintenance of the 
poor of the parish. Rex v. Jones, Trin. 
47G.III. 8 East, 45 2. 

(3) Rex v. Ringwood, Cowp. 326. 

(4) Rex v. Mast. 6 Term Rep. 
154'. Rex v. Ambleside, Mich, 53G.3. 
x 6 East. 

VOL. I. 


(5) See Rex Mast. 6 Term Rep. 
154. Per 13 ullt’r, J. Rex v. Hogg, 
Cald. 275. Rex*/. Carlyon, 3 Term 
Rep. 385. Upon this principle it may 
happen that propeity which is exempt 
from being the specific subject of rate 
by 43 Eliz. such as timber when se- 
vered, the ore of lead-mines, &c. may 
become liable to assessment where it is 
part of the local visible personal ability 
of;m inhabitant. See the observations 
of Lord Mansfield, C. J. The Smelting 
Company v. Richardson, 3 Burr. 1321. 
Rex v. Shalfleet, ante, 144. (3). 

A dif- 
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Rateability of Personal Property. 

A difficulty, however, remains behind, even where 
the subject of the rate is clearly rateable. If the proprie- 
tor does not reside in the parish, it becomes necessary to 
decide upon the class of property under which the thing 
sought to be taxed should be ranked, in order to ascertain 
whether it can be rated at all ( r). Also if he does reside, 
most parishes have confined themselves to rating real pro- 
perty, and the judges seem inclined to approve their con- 
duct (2). Where this mode is followed, it becomes 
necessary to determine, whether a particular subject is 
real or personal property, in order to decide whether it 
shall be assessed with the first, or stand exempt where 
the second is exempted. Further, where personal pro- 
perty is rated, the assessment upon real and personal 
estate is subject to very different deductions, and there 
fore the particular nature of each subject assessed must 
be asedttained, in order to settle the deduction that is 
to be made from it. (3) 

The court of king’s bench will not entertain this ques- 
tion, unless expressly stated for their opinion. They de- 
cide, whether the property set forth in the case is in its 
nature rateable; but without reference to the fact, 
whether property of the same species, in the hands of 
other persons, is included in the rate, for that relates 
merely to the quantum of the assessment, which the ses- 
* sions, acting in the nature of a jury, are more competent 
to determine. (4) 


(1) Ante, chap. vi. Rex w. Liver- 
pool. 8 East, 455. (d). Rex v. Col- 
linson, Ib.457. Rex v. Howard, lb. 
458. The opinion of Lawrence, ). 
Rex v, Jones, lb. 458. post. 

(a) Rex v . Canterbury, 4 Burr. 
1290. Rex v. Whitney, x Const. 
X4I' FI 176. 5 Burr. 2634. a Black. 


Rep. 709. S. C. Rex Ringwood, 
Cowp. 326. 1 Bott, 144. PI. 173. 

(3) See poet. chap. xii. 

(4) Rex w. Hogg, xTerm Rep. 
721. As to how far the court feel 
themselves concluded by the statement 
of the case, respecting the rateability 
of personal propoity, see post. chap. ix. 
wet 3. 
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CHAPTER IX. 

Of the Rateable Occupier of real Properly. 

SECT. I. 

Of the Occupation , 

'JpiIE thing rated must be actually occupied, not only 
because the statute in cases of real property directs 
the tax to be laid upon the occupier ; but because other- 
wise it yields no profit to lay the rate upon. Thus, if an 
house be untenanted, and kept shut up without being put 
to any use, it is not rateable. 

In strictness the’rate should be imposed upon the occu- 
pier, and no other person; who regularly should be nam- 
ed in the rate ( i ) ; if laid upon the landlord instead of 
those wlig are in possession, it is bad (2), even though he 
has covenanted with the tenant to pay the tax for him. (3) 

In examining the subject it is necessary to consider un- 
der what circumstances a person becomes a rateable oc- 
cupier ; for if no person can be found to answer that de- 
scription, no rate can be made. (4) 

(l) Per Lord Mansfield, Rex v. person, unless he can shew himself 
Stf Luke’s, post, (a) damnified thereby, except the person 

fa) Milward i». Caffin, a Black, who ought to be rated, can take ad van- 
1333. Rex -r. Southwark, a Str. 745. tage of this objection. See Rex v. 
Per Lord Mansfield, C. J. Rex v. St. Thomas Brown, Trin. 47 G. III. 
Luke’s, a Burt 1053. Rex <v. Gard- 8. £ast, 538. 

ner, Cowp. 79. Per Lord Kenyon, (3) A rate on the occupier wag 
C. J. Rex v. Parrot, 5 Term Rep. 513. held good under these circumstances. 
Per Eyre, C. J. Lord Bute •v. Grin- Rex x. Hogg, Cald. a74» * Term 
dall, 1 Term Rep. 338. a H. Black. Rep. 271. 

367. Per Buller, J. Rex* v. Llaaga- (4) Per Lord Alvanly. In Hol- 
march, a Term Rep. 6a8. But no ford v, Copeland, 3 Bos. Sc Pull. 141. 

i, 2 With 


I. It must 
be occupied. 


Occupier 

rated. 


Occupier, 
who l 
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Occupation With respect to the mere fact of occupying corporeal 
of houses, hereditaments, the possessor need not be in the habit of 
using every part of the house to render him liable to an 
assessment for the whole. Where a gentleman purchased 
a house of the value of 24I. a year, the keys of the house 
always remained in his custody, and frequently, for 
amusement, he used a throw or lathe, and other turning 
instruments in one of the rooms; he had a table and three 
chairs there, and now and then a fire, but no other house- 
hold furniture in the house ; he kept corn for his horse 
in another room, and occupied the garden, keeping a 
gardener to take care of that and another garden, who 
sometimes put his flower pots, shrubs, &c. and some of 
his working tools into another part of the dwelling house : 
where lumber belonging to him was also put by his 
servants ; but no person ever slept or lodged in the dwel- 
ling house, except a poor person whom lie permitted to 
live rent-free in the kitchen, the communication being 
stopped up between it and the remainder of the house. 
The court were of opinion, that he occupied the whole 
house, and was properly rated for the whole. ( 1 )* 

A surgeon of militia was occasionally absent from home 
and left an assistant in part of his house, his wife and 
daughter also being absent; and the assistant had only the 
luse of the shop, the remainder of the house being com- 
pletely parted from it. The garden was taken care of 
by a person paid by the appellant and his furniture con- 
tinued in its usual situation in all the rooms ready for the 
family’s reception during the whole time, and the person 
with whom the key was left, permitted a friend of the ap- 
pellant’s and her servants to reside there for two months 
while the family was away. He was held rateable as be- 
ing the occupier of the whole house during the period of 
his absence. (2) 

(1) Rex v. St. Mary the Less, (a) Rext>. Aberystwith, 10 East, 354. 

4 Term Rep. 477. 

it 
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It was found that the mayor, aldermen, and burgesses Burgesses 
of a borough, were the owners of a large tract of land Common* 
within the borough, used as a common of pasture, and 
stocked by the resident burgesses, in right of their 
burgherships, according to a stint annually fixed by the 
leet jury, who are burgesses of the borough, under the 
control of the mayor for the time being. That of the 
resident burgesses, who have rights of common, some 
stock to the full of their rights, others partially, and 
some not at all, and that those who do not stock receive 
an annual payment of 19s. 4d. from those who do. It 
was held, upon this statement, that this is not properly 
a right of common ; and that the corporation are the 
owners in fee, but not the occupiers of the land ; and 
the burgesses who turn out stock are the occupiers, as 
tenants in common, who may each maintain trespass for 
an injury done to his occupation in common, and who 
are rateable for it to the poor. ( 1 ) 

In this case each of the burgesses was in possession of 
a distinct interest, and their respective portions were as- 
certained, and the corporation would not take in the 
cattle of a stranger. These circumstances distinguished 
it materially from the following determination. 

The 48 Geo. 3. vested the aftermath of a large mea- 
dow in trustees, in trust for the burgesses* and principal 
householders of Tewksbury, freed from all other interest 
in the same, with power to let the whole or any part or 
parts annually for the best rent, and also to let it in pas- 
tures for horses, cattle, and sheep, to different persons, 
at such rates, and subject to such regulations as the 
trustees should appoint, or by writing under their hands 
and seals to demise the same for a term of years, &c. ; 

(i) Rex v. James Watson, Mich. G. UI. 5 East, 480. See also Rex v. 

Abenvon, 5 45 * , 

l 3 and 
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and that the rents and profits should, after payment of 
all charges, be divided by the trustees among the ob- 
jects of the trust. The trustees not being able t6 let 
this aftermath together for its value, let it out in pas- 
tures at a certain sum per head, for horses, cattle, and 
sheep, to various persons who fenjoyed the same by turn- 
ing their cattle out, and the trustees did not occupy it 
unless such letting and enjoyment in pursuance thereof 
amounted to an occupation by them. The court were 
of opinion, that as the letting was at so much a head, 
without any definite time, and the persons whose cattle 
were taken in had no definite portion of the aftermath 
let to them, and as the trustees were not bound to limit 
the number of cattle, they were to be deemed the occu- 
piers, and were properly rated as such. ( 1 ) 

Of incorpo- When the thing is from its nature incapable of bodily 
real heiedi- possession, as in the case of incorporeal hereditaments, 

laments. x . 1 2 3 4 . 

such as tolls, the receipt of the profits is the occupancy, 
which subjects the party to the rate. (2) 

Therefore the herbage and pannage of a park belong- 
ing to the ranger, which is (as we have seen) a right or 
privilege to take by his beasts and swine, the surplusage 
of the feed and mast, over and above a sufficient pasture 
and feeding of the game, is not rateable when he does 
not put cattla and swine in to take it ; because they yield 
no profit, by the taking of which the right can be alone 
occupied (3). It would seem also, that where the ran- 

(1) Rex v. Trustees for the Bur- Rep. 338. It is not settled whether 

{esses, &c. of Tewksbury, 13 East, herbage and pannage are rateable at 
ISS • all, the judges having differed upon 

(2) In the c*se of tolls, it is not he that question. Jones v . Maunsell, 

who pays, but he who receives the Doug. 302. iBott,i57. Pl.t8i,ante. 
tolls that is rated. Per Buller, J. r But the judges, both in B.R. and the 
Rex v. Jolliffe, 2 Term Rep. 90. See Exchequer Chamber, were clear that 
ante, no* it should not be rated on the above 

(3) Lord Bute v. Grindall, 1 Term ground. 

ger 
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ger is entitled to put beasts upon a certain part of the 
land in the king’s park laid open to die park pasture, 
that he is not liable to be rated for it if he has hot re- 
ceived any profit at all from thence. But upon this point, 
the judges gave po opinion, ( i ) 

Where the parson lets his tithes to the tenant of the Tithes, wh# 
land from whom they are due, it seems that die former occuplcrs * 
is to be considered as the occupier, and rated to the 
poor as such. For it has been observed, that the letting 
is but an agreement with the tenant of the land to re- 
tain the tithes, and he is to be considered either as a 
person who buys them, or as one excused from paying 
any, and the clergyman continues occupier in point of law. 

When the parson or his farmer receives a sum of money 
in lieu of tithe, that is in law a receipt of the tithe, widi 
this only difference, that it is not tithe in kind. In the 
case of a composition, as this is, or a modus, it was 
never thought but that the parson was occupier of the 
tithe, there being no colour to charge the tenant of the 
land. (2) 

Also if one farms the parson’s tithes, and agrees by 
parol with the tenant of the land that in consideration of 
his paying so much, he shall retain the tithes for the 
year (3), and gather in the whole crop without dividing, 
this is not an underlease of a thing which lies only in a 
grant, and the tithe farmer is the occupier to be rated, 
and not the parson or tenant of the land. (4) 

In order to constitute a rateable occupier, it is neces- Theoccupa- 
sary not only that the person should have possession, hut bc 

(l) See 150. n. (3). relate to parol agreements fiom year 

(a) Rex Vr Bartlett, 17 Vin, Abr. to year without formal grant. 

427. IRex v. Lambeth, Stra. 524. (3) See case of Lambeth as report- 

Per Parker, C. J. Rex Turner, ed Cas. $ett. & Rem. 104. PJ* 14 9 * 

1 Const. iaf. PI* I $ 9 . This sotmsto (4) Rex v. Lambeth, ante, (2). 

\k 4 that 
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that he should have such a control and dominion over 
the subject, as. implies freedom from any paramount oc- 
cupation, or direct interference by a superior with his 
domestic arrangements and internal management ; such 
as a farmer enjoys over his farm, and the master of a fa-* 
mily over his house. Although, therefore, if a tenement 
be divided by a partition, and inhabited by different fa- 
milies, the owner in one and a stranger in another, these 
are several tenements, and severally rateable ( i ). Yet 
no lodger, though possessing the principal part of the 
house, was ever rated ; but the owner, how small soever 
the part reserved for himself, is in the eye of the law the 
tenant for the whole, and is rated as the occupier. (2) 


Therefore a 
bund l ess is 
not rateable. 


Nor the 
housekeeper 
of the Phi- 
lanthropic 
Society. 


If a gentleman, having a coach-house or a laundry 
at a small distance from the mansion-house, permits 
the coachman to live in one, and the laundress in 
the other, they are not to be considered as occupiers of 
these tenements, so as to be rated for them (3). So a 
woman who covenanted with the Philanthropic Society 
to become their servant in the capacity of matron or mis- 
tress to superintend the children, at annual wages, to take 
apprentices and instruct them ; and to have a dwelling 
free from taxes, with certain other perquisites : she had 
no distinct apartment in the house provided by the society, 
except a bed-chamber, and her family were not allowed 
to live there ; and she was liable to be dismissed at a 
month’s notice, or an allowance of three months’ wages 
instead thereof. She is a mere servant in the house, and 
as such is not liable to be rated as occupier (4). Also a 
person put into a free-school merely to look after the 
pupils, and who does not occupy the house, is not rate- 
able for it (5), Upon the same principle, servants at- 


(1 ) Per Holt, C. J. Tracey v. Tab 
bot, Salk. 531. 

(a) Per Bnller, J. Rex. v. Eyles, 
Cald. 414. See also Rex v. Watson, 
5 East, 480. 


(3) Per Lord Kenyon, Rex Field, 
5 Term Rep. 587. 

(4I Rex v. Field, ante, ft. (3). 

(5 ) Per Lord Kenyon, C. J. Rex v. 
Catt. post, 

7 tending 
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tending an hospital for the reception of lunatics, much 
less the poor wretches who are the objects of the charity, 
are not such occupiers as are intended by the statute. (1) 

Neither are the prisoners in the Fleet Prison consi- Nor prison, 
dered as such, although they pay a weekly rent to the nee" no* 
warden (2). Nor are the soldiers living in a barrack. (3) soldiers. 

Upon the same principle a poor person permitted to Person liv- 
iive rent free in the kitchen, the communication between 
which and the remainder of the house was stopped up, 
does not prevent the owner from being rateable as occu- 
pier of the entire* house. (4) 

So also a servant at an annual salary, who residing in 
two rooms within, the walls of the light-house to take 
care of the lights, his master being proprietor of the 
tolls can not be rated for these as the occupier; it 
is the occupation of his master. (5) 

ljut where the head of the family possesses this right of But If the 
control, he is to be considered as occupier, although he 
stands in the relative situation of servant to his landlord thecccupiei 
in other respects. Therefore a keeper of the king’s park, Jhough a*' 

in right of his appointment, is subject to the rate; for he J“ r u k e t0 ^ u,? ' 
occupies an house and two acres of land, and whether he 
pay for them by rent or by service, can make no differ- 
ence as to his being rated, f) 

(1) Rex v. St. Luke’s Hospital, Eckersall «/. Briggs, 4 Term Rep. 6. 

2 Burr. 1053. Rex v. Terrott, 3 East, 506. 

(%, Rex v. Eyles, Cald.407. Rex (4) Rex v. St. Mary’s the Lew. 
v. Doimavan, 2 Black. Rep. 68a. Ca- i Const. 206. PI. 203. ante, 148. 
ses in Crown Law, 67. (5) Rex v. Tynemouth, i2East,46. 

(3) Per Lord Kenyon, Lord Am- (6) Rex v. Matthews, Cald. 1. 
herst v. Lord Somers, 2 Term Rep. Rex v. Hurdis, ante, n. (3). Jonee 
37a. Rex v. Hurdis, 3 TermRep. 457. v. Maumeli, Doug, 302. 

Whcra* 


appointed by the ranger to continue during pleasure, and servant; 
occupying a lodge and two acres of land within the parish, n,e king* 
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Of the Occupation 

Where the comptroller of Chelsea hospital, or officer* 
of that or other charitable foundations, have large dis- 
tinct apartments appropriated to the use of their re- 
spective offices, where they and their families reside, they 
are to be charged not as servants of such hospitals, or os 
inhabitants and occupiers of the ordinary rooms and 
lodgings, but as having separate and distinct apartments^ 
which are considered as their dwelling-houses. ( i ) 

So the porter and butler of a college are rateable fon 
their dwelling-houses erected for them by and belonging 
to the college, if they have the entire use of them with- 
out the college’s intermeddling therewith. (2) 

But a distinction is to be taken between possession, 
subject to the control of a superior, and a joint enjoyment 
of an undivided property, where all must be considered 
as rateable occupiers. ( 3 ) 

A further difference arises also between subordinate 
possession and a special occupation, the latter being liable 
to assessment. 

An occupation may be considered as special, when 
one person occupies so far as to receive immediately some 
particular profits, for which no other person is rateable 
as occupier, although he has to a certain extent possession 
of the subject from which they issue for other purposes* 

Thus the warden of the Fleet is rateable for that part 
of the prison which he lets out in rooms to his prisoners 
at a weekly rent, although the rooms are in the prisoners* 
actual possession (4). The corporation of London was 
held rateable for the tolls of the barge way, of which 
the herbage and pannage was demised to a lessee who was 

(l) Ayrc v. Smallpiece, lb. ia6. (3) Rex v. Munday, 1 East, ’584. 
lb. 194. Rex v, Watson, 5 East, 41. 

(4) E«x v. Gardnwr, Cowp. Si. (4) Rex v. Eyles, Cald. 407. 

rated 
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rated for them ( i )• The lessee of the lot and cope of a 
lead mine is liable, although the mine itsejf is in the pos- 
session of those who work it, and who are not subject to 
the tax (2). As is also the proprietor of the dues called 
toll and farm tin (3). The lessee of lot, toll, and free- 
share of calamine (4). So the ranger of a park is assess- 
able for his share of the profits of the land; yet the 
crown, who permits a sort of community of possession as 
to the usufruct is exempt from assessment. (5) 

But if the tenant sells his whole crop standing, he is 
rateable notwithstanding as the occupier of t]*e land (6). 

So if he sells underwood he is to be assessed, and not 
the vender who grubs them up. (7) 

The cases which have been already alluded to (8) of distinct 
shew, that it is not every species of distinct occupation oca, P atlon * 
which is in the nature of a sub-tenantcy, that should 
in policy and convenience be made the subject of a 
distinct assessment, although it might be so assessed, if 
the parish officers should deem it expedient, or thoparties 
rated should prefer it. Thus the occupier of a farm, who is 
possessed of considerable meadows, may sometimes un- 
derlet them in small portions to tenants to take the crop, 
or he may let the aftermath to different persons in joint 
tenancy, or a gentleman may demise part of the produce 
of his garden to certain persons. But great inconvenience 
and injury would arise not only to the person occupying 
land in this way, but to the parish, if these tenements 
should be assessed distinctly, instead of comprehending 
the whole in one entire rate upon the principal occupier 


(1) Rex v. Mayor of London, 
4 Term Rep. ax. 

(2) Rowls v. Cells, Cowp. 451. 

(3) Rex v, St. Agnes, 3 Term 
Rep. 480. 

(4) Rex v. Baptist Mill Company, 
ante, 86. ( 1 ). 


(5) Lord Bute v. Grindall, x Term 
Rep. 338. a Hen. Black. 267. 

(6) Rex v, Lambeth, r Str.525. 

, (7) Ibid, and see ante, 152. and the 
cases there cited. 

(8) Ante, 15 a. et seq. 


Of 
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of the premises ( i). Upon this principle the court seemed 
of opinion that a dairy-man who rented a farmer's cows, 

under 


(i) Per Cur. Rex v. Thomas 
Brown, Trin. 47 G. III. 8 East, 528. 

The occupiers of several farms who 
are rated to the poor for their respec- 
tive farms, let their cows to an under- 
tenant called a dairy-man, at a certain 
rent per cow, which cows, by the 
^pgreement, are exclusively depastured 
on different grounds belonging to the 
occupier of the farm at different times 
of the year ; l^e being obliged to fged 
and maintain them without any ex- 
pence to the dairy-man. • The dairy- 
man makes a profit of such cows in- 
dependently of the profit made by the 
tenant of the farm. 

liOrd lilleuhorough, C. J. ,c The 
appellant complains of the rate without 
shewing any grievance ; because the 
farmer having been rated as we must 
presume for the full profits of the 
farm, it matters not to the appellant 
whether *or not the rate in respect of 
■that farm could have been better dis- 
tributed by laying one portion of it oil 
the farmer ami another on tire dairy- 
man; the appellant’s proportion of the 
rate would remain the same in either 
case. It is said that the interest which 
the dairy-man takes under such an 
agreement is a tenement in law, and 
gives him an interest in the land, by 
which he may gain a settlement : and 
that I do not dispute : and therefore 
jf the dairy-man, considering him and 
not the farmer as the occupier of so 
much of the farm as ihe cows were 
depastured upon, and had been rated 
as such for it, I do not see what ob- 
jection could have been made. But 
here the objection is that the farmer 
is rated for the whole farm, the profits 
of which arise principally from the 


stock upon it; and a part of these 
profits arc again required to be sub- 
jected to another rate in the hands of 
the dairy -man. But there is no ob- 
jection to the rate as it now stands; 
and great inconvenience would ensue 
if the profits of different persons out 
of the same farm were subdivided, and 
a proportionable rate laid upon each 
instead of one general rate for the 
whole on the occupier of the whole. 
A farmer may make a bargain with 
one man to let him a field of grass to 
rent, or he may let the aftermath of 
his meadows, some to one, and some 
to another; and this may not only 
vary every year, hut every month or 
oftener in the neighbourhood of popu- 
lous towns. These are substantially 
the tenants of the lands, while their 
subordinate interests subsist, and 
might be rated for h: during such 
holding, but if there be one general 
rate made on the general occupier of 
the whole farm, including all these 
particular profits and subdivisions of 
interests by which in fact he is bene- 
fitted, who can say that he is injured 
by the rating of one for the whole, 
rather than the several tenants of those 
partial interests, for tFfeir respective 
proportions, deducting the value of 
them from the rate upon the general 
occupier ? As to the convenience of 
the general rate for tire whole there 
can be no question of it. Other cases 
may be put. The owner of a house 
and garden m3y let the profits of his 
garden to his gardener, retaining the 
use of it in other respects upon con- 
dition of the latter supplying his table 
with certain articles, or upon a rent j 
and though the gardener might be 
rated 
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under an agreement that they should be depastured in 
particular parts of the farm, ought jjot to be rated sepa- 
rately, and that it was better to have one rate, for tilt* 
entire profits of the farm, imposed upon the farmer him- 
self. ( i ) 


SECT. II. 

Of the beneficial Occupation . 

To constitute a rateable occupier, it is necessary not ^ nst >’ lcld 
only that there should be an occupation in fact, but that 
it should jicld some return, in the parish for which the 
rate is made, the assessment being made on the profits 
of the subject assessed. (2) 

Therefore the preacher of a meeting-house is not rate- Meeting 
able as the occupier, unless he lets out the pews so as to hou5cv> >^ c 
reap a profit from it (3). Neither is an house converted 
into a conventicle, and used for no other purpose, rate- 
able to the poor’s tax (4). So where a quaker’s meeting- 
house was solely appropriated to charitable and religious 
purposes, the basement story being divided into a number 
of small rooms; one occupied by a door-keeper, with a 
small salary, payable out of the quakers’ donations; the 
remainder by a number of their poor, who are likewise 
maintained out of the same fund ; the meeting-house, or 
upper part, being also appropriated solely to religious and 
charitable purposes, no pecuniary advantage being made 


rated for this interest, yet if the (1) Ibid, and sec ante, 152. n, (1). 

owner was rated for his house and (2) Lord Bute v. Grind all, 1 Term 

garden, what objection would any Rep. 338. 2 H. Black, 267. PerBuJ- 
other person make to the rate on that ler, J. Atkins v. Davis, Cald. 32 $. 
account ; the principle is that the estate (3} Rex v. Southwark, 2. Srra.743. 

which has once paid shall not be mad* (4) Anon, x Bott, 119. PI. 157* 

fo pay again.” 


thereof; 
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thereof ; the court was of opinion, that neither the trus- 
tees nor any other person was rateable, for there was no 
occupier, nor any profit made of the premises. ( i ) 

What profit , Where a profit does exist, it is immaterial whether 

rateable. , / 

the return is annual, and in a fixed unvarying pro- 
portion (2); or whether it is uncertain in the amount, 
and subject to risk and expence (3). But in order to 
render the occupier rateable, it is not only necessary 
that the thing should yield a profit, but that some emolu- 
ment should be derived from the occupation in a per- 
sonal and private respect (4); and where such an oc- 
cupier exist, the law looks to the productive value of 
the thing as the fund to be taxed, without reference to 
his beneficial share of it; for the tax is laid upon the 
entire profit which the property yields, to whomsoever 
payable. 

Tenant who Thus, if a landlord makes a hard bargain with his 
bargain) &c. tenant, so that he derives no profit from his farm, the 
tenant is notwithstanding rateable to the poor (5). So 
where the lessees of a coal-mine paid as a rent one-sixth 
part of the price of the coal raised from the mine, without 
deduction of the expence of working, and incurred a loss 
thereby. But they embarked in this losing adventure 
knowingly, as the cheapest way of getting at their own 
adjoining coal, when they had worked out this colliery 
which they rented. The lessees were held liable to the 

(1) Rex v . Woodward, 5 Term kins w. Davis, per Buller, J. Cald. 
Rep. 79. But it is otherwise when 325. Rex v. Alberbury, 1 East, 534. 
the surplus profits are applied to the Rex v. Woodland, 2 Hast, 164. 
use of the preachers. See Rex v, (3) Ibid. 

Agar, post, and the opinion of Lord (4) Per Lord Ellenborough, C. J. 
Ellenborough, C. J. upon this case,' Rex v. Terrot, 3 East, 506. post. 

Z4 East, 163. (5) Per Lord Kenyon, C. J. arg. 

(a ) Jones v. Maunsell, Doug. 302. Rex y. Parrot, 5 Term Rep. 593. 
Rowls v . GeJls, Cowp. 45 x. In At- 

1 6 
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rate, for they are occupiers of rateable property yielding 
a clear profit: the court cannot enquire whether die 
tenant has made an unprofitable bargain. ( i ) 

On the other hand, the lessee of a coal-mine was rated Lessee of 
for a colliery as of the annual value of 2ool. under the ermines, 
following circumstances: He had taken a lease fora num- 
ber of years, at a clear yearly rent of 200I. which he cove- 
nanted to pay, whatever the state of the mines might be ; 
but the mine became exhausted and ceased to be worked 
before the rate in question was made. The court held 
that he was not rateable. Lord Ellenborough, C. J. ob- 
served, that in Rex v. Parrot the subject matter itself was 
profitable, and produced value to the owners, though the 
immediate occupiers derived no profit from it, all the net 
profits of the mine being absorbed by the sixth part of 
the gross value which they had covenanted to pay to the 
owners. But here as the mine is exhausted, the subject 
matter of profit is gone, although the rent, which was 
no doubt calculated upon the probable average produce 
during the whole term, be payable. (2) 

The operation of the two foregoing rules has given rise 
to several decisions upon the rateability of real property in 
the hands of particular persons, which have chiefly arisen 
in the case of charitable institutions, and property occu- 
pied for public purposes. If there is no beneficial occu- 
pier for private emolument, the property is not liable to 
assessment; but when such an oocupier does exist, he is 
rate* We, although the ultimate object of his occupation 
be to promote a charitable institution or advance the 
public good. 

The rateability of property occupied for either of these 
purposes seems governed by the same principles; it may 

(1) Rex v. Parrot, ante, xj8. (5). (a) Rexe. Bed worth, 8 East, 3 87. 

how- 
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however render the subject more intelligible, if the de- 
cisions upon each are separately classed. 

t 

The trustees With respect to charities, it has been held that the 

pha" ex*" nominal trustees, or the governors of an hospital are not- 
empt. rateable for the hospital itself, although part of the area 
or site had paid poor-rates before its appropriation to the 
present use. (i) 

Thefounder g 0 where Mr. Waldo provided an house previously 
of a charity. 1 

rated m the pansh of M. and placed ten poor girls m it, 
some being taken from the parish of M. and some from 
other parishes, who were educated, maintained, and 
brought up on this charity. He provided and paid a 
woman as his servant, to superintend and instruct them 
in reading and working, and qualify them for service. 
This woman and the children were the only persons resi- 
dent in the house, which was solely appropriated to the 
purpose, all vacancies being supplied from time to time 
at W.’s discretion. Mr. W. was held not to be an oc- 
cupier rateable for this house, for he makes no profit of 
the building. (2) 

But being But the charitable purposes for which laud is given in 
cTmiSe^ occupation does not excuse an occupier who is otherwise 
purposes, if within the act. Land or houses granted to a charity, not 
exempts not. ^ ess useful than the maintenance of the, parochial poor, 
or even operating collaterally for their relief and assist- 
ance, and so far applied in exoneration of the rate, are 
notwithstanding liable. 

School- As where the master of a free-school was appointed 

master oc- by the minister and inhabitants of the parish under a deed 

. (1) Rexv. St. Bartholomew's Hos- and see the opinion of Lord Ellen- 
pital, 4 Burr. 2405. Rex o». Sr. borough, C. J. opon this case, Rex v. 
Luke's, 2 Burr. 1053. Agar, 14 East, 263. post. 

f2) Rex v. Waldo, jCald. 358. ; 

of 
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t$ indenture, whereby a house and garden were assigned 

for the habitation of the master, and for the use of him 
“ and his family freely, without payment of any rent, 
“ income, gift, sum of money, or other allowance what- 
“ soever, for or out of the same, which, together with 
44 certain lands and annuities, were given for the tcach- 
“ ing of ten boys, sons of the meaner sort of the inhabi- 
“ tants of the parish it was held, that the master being 
found the occupier of the house and gardens, was rate- 
able for them. For there is no exception of property 
given for charitable purposes, in the a eft respecting the 
relief of the poor. Lands appropriated for the establish- 
ment of the religion of the country, are, in one sense of 
the word, lands given for charitable purposes ; but par- 
sonage houses, glebe lands, &c. arc rateable in the hands 
of the occupiers, (i) 

So where Lord Rich, having founded a corporation in 
the parish of F. for the relief of the poor there, granted 
to the corporation and their successors a messuage, twenty 
acres of land, and four of wood; and appointed the mes- 
suage for an alms-house for the dwelling and lodging of 
five poor and impotent persons, with a grave woman to 
attend them; the said six persons to have freely, during 
their lives, by the permission of the corporation, their 
dwelling chambers and lodgings in the said alms-house, 
with the hall, kitchen, buttery, cellars, barns, and all 
profits and commodities to the said alms-house belonging; 
and also that the said corporation should permit them to 
have and occupy the said land for their cattle, and a rood 
of wood each year for firing ; the persons elected, in 
case of non-conformity to the regulations of the charity, 
being liable to be put from his or her room and place, 
lodging and living, &c. as if the party so refusing we re 
dead. Six persons who had not been previously pa- 


id* 

occupying a 
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(i) Rex v, Catt, 6 Term Rep. 332. 
AX 


rishioners, 



0ft Charities, when rateable , 

rishioners, where the premises lay, possessed the said irlcis— 
suage, land, and wood, being of the annual value of J5I. 
which were never rated before ; keeping up a stock of 
cows according to.the founder’s directions, and paying a 
labourer for making their hay and cutting their wood, 
both of which they disposed of to their own use. The 
visitor of the said alms-house having frequently granted 
them additional relief. The king's bench was of opinion, 
on a case stated by the sessions, that they are liable to 
assessment, if the parish officers think it prudent to rate 
them. For the* property comes within the general de- 
sfcription of rateable property in the statute ; and these 
persons ploughing, sowing, and reaping for their own 
benefit, have every sort of occupation which any other 
person can have, and the smallness of the benefit cannot 
constitute an exemption. ( 1 ) 

Nor appli- Upon the same ground, the application of the rent 
wilttodw- 6 b y the occupier to charitable purposes does not 
litable uses, exempt him, although his liability must necessarily di- 
minish the amount of the fund which is to be so applied. 
Thus hospital lands are rateable in the hands of a bene- 
ficial occupier. (2) 

Chapel, A private building always used for the performance of 
divine service according to the rites of the church of 
England, and by covenant between the lessor and lessee 
never' to be med for any other purpose , is rateable in the 
hands of the lessee who lets the pews and receives the 
rent thereof for his own use and benefit, although the 
rent paid by him had always been applied to the public 
and charitable purposes of another parish. 

Some stress seems to have been laid in this case upon 
the building not being a chapel or consecrated place, but 

(1) Rn v. Monday and others, (2) Anon. % Salk, 526. 

* East, £84. Rex v. Gardner, Cowp. 7 <?. 

a mere 
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a mere private room let out for the purposes of religious 
worship, which the owner might apply at his pleasure to 
any other use, inasmuch as the restriction by covenant 
could not vary the nature of the property. Mr. Justice 
Buller however intimated a strong opinion, that a mem- 
ber of the established church, parson, or vicar, who has 
the profits of the pews of his church given him by the 
parish, in increase of his benefice , is rateable for such 
profits. ( i ) 

The trustees of a Methodist chapel, in whom the fee Methodist 
was vested, and who let out the pews for an annual rent, ch *'P el * 
were held rateable for the chapel though they expended 
more than the annual rent in supporting the establishment, 
in the repairs of the chapel, in paying salaries to the at- 
tendants and singers, and providing a house and board 
for the Methodist preachers who officiated there. F or a 
profit is made of the property to the full by the trustees, 
who are the occupiers, and let out the seats and receive 
pecuniary advantage from the use of them. And ad- 
mitting that there must be some expences incurred in 
producing the profits, it depends upon circumstances, 
and the inode of administering the fund, what that profit 
shall be ; or in other words, upon the manner in which 
the trustees choose to apply the proceeds. Then, as it in 
feet produces profit which the trustees afterwards dispose 
of as they please, the case does not differ from that of 
other buildings which produce profit. (2) 

(1) Robson *Um Hyde, Cald. 3 io. for they baud over to them so much a* 

(O Rex /. Agar, 14 East, 256. remains, after defraying the expences. 

“ This is in substance a rate oil the The trustees must therefore be ccn- 
tninisters, for if they had let out the kidered as the occupiers, because the 
pews and received the rents, they property is in them, and they let out 
‘would only have received the surplus the pews, and they are therefore rate- 
profit after payment of all the neccs- able for the profits in the same matt- 
sary expences of the chapel : but the ner as ministers would be if they let 
pews are let out by those who are in out the pews, PerLe Blanc J. Ibid, 
effect the trustees for the ministers, 
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Public pro- 


Public tolls. 


The distinction therefore as to where charities are rate- 
able, and where they are not so, seems to depend upon 
this— whether there is any body who can be rated as 
benejicial occupier . The trustees are not rateable when they 
intermeddle with the property merely as nominal trustees, 
because their occupation is not benejicial to themselves or to 
others who could be deemed occupier's if they were not . 
Neither are the poor, where they are mere inmates with* 
out power or controul over the premises Which they in- 
habit, as in the case of St. Luke’s and Bartholomew’s 
hospital, Mr. Waldo’s alms-house, and the other cases 
cited, for they are not occupiers (1). But where the 
objects of a charity are occupiers , as in Lord Rich’s cha- 
rity ( 2), or where another is a beneficial occupier for their 
benefit, as in those of hospital lands (3), or the trus- 
tees of a meeting-house, of which the surplus profit goes 
to the preachers (4), the occupier is rateable, without 
considering the charitable purpose to which the profits 
are dedicated, even though the rate must ultimately come 
from' thence. Nay, where the charity is appropriated to 
assist the parochial poor for whose support the rate is 
raised, the property seems liable to be taxed if occupied, 
although the assessment may be nugatory in some in- 
stances, and highly improper in others. (5) 

It has been already stated, that property occupied 
solely for the public use is not subject to assessment. 

The tolls of a sluice in a navigation were vested in 
commissioners by statute, u to be applied and disposed 
of to the uses and purposes of the said act, and to no 
other whatever,” these uses, &c. being for improving the 
navigation and draining the land. The commissioners 
canot be rated for these tolls, because they are mere trus- 

(1) Ante, x6o. (4) Rex v. Agar, ante, 163. 

(2) Ibid. (5) Rex v. Cate. ante, 16 1. Rex. 

(3) Ante, 162. n.(i) Sunday, 1 East, 584. 


tees 
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tees to superintend the execution of the act, without any 
personal advantage ( i ). 

Upon the same principle trustees under a drainage act Drainage 
are not rateable in A, for lands purchased and buildings another ** 
erected by them there for the outlet of the drainage, P ar,sh * 
where they receive no benefit for such property in A., the 
whole being derived to the ownersof lands in otherparishes 
which were drained by the outlet. For they have no bene- 
ficial occupation ot the property in the parish either for 
themselves or for others (2). So likewise turnpike tolls, 

paid 

(1) Ilex -v. Salter’s Sluice Naviga- fited by this drainage. That the cona- 
tion, 4 Term Rep. 730. missioners were not rateable, as having 

[%) Rex v. Sculcoats, 1 a East, 40. a mere naked trust, and no beneficial 
The parish officers of Sculcoats, in interest, was contended on the autho- 
the rate made for the relief of the rity of the Salter’s Load Sluice navi- 
poor, charged the commissioners of the gation case. (4 T. R. 730.) On the 
Beverley and Bramston drainage in a other side were urged,. §. 38. of the 
certain sum in respect of eertain lands above act, conveying the above estates 
(ind buildings in that parish, purchased to the commissioners and their heirs, 
by them, and converted into i drain, who were therefore in the actual oc- 
under the act of parliament after cupation of the property. Also*. 39. 
mentioned, which land was cut for the which says that they and their heirs 
purpose of the drainage, and is now shall be deemed in Jaw in actual pos- 
covered with water, containing six session to all intents and purposes 
acres. Against this, the commission- whatsoever. And s. 98., by which 
ers appealed, and the sessions quashed they are to bring actions of trespass, 
the rate. The special case stated the Lord Ellenborough C. J. said he could 
act Q8 G. III. c. 63.) by which com- not find by the act that the commission- 
missioners were appointed for draining ers were in the receipt of any fund 
low grounds in certain parishes therein for their own benefit, or were trustees 
named. That for this purpose they of any divisible fund in their hands in 
purchased the lands and buildings now this parish, for the benefit of others; 
rated, which lands and building* were and certify not so for their own 
converted into part of a drain extend- benefit. That the only persons bene- 
ing from Beverley to Sculcoates^io fited were the owners of lands bene- 
miles ; but no part of the lands thereto fited by the drainage in other parishes, 
adjoining are benefited thereby : pre* and in those liable to be- rated for the 
vious to the purchase these lands and improved value of their premises, 
buildings had been rated, but since .the Bayley J. asked, if there was any 

making of the drain they had not. beneficial interest derived in this parish 
And further, that the proprietors of from these works. Then they cited 
the said low ground? had been bene- R. v. Gardner, R. v. Aberavon, and 
M 2 
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paid for the benefit of the public, are exempted from 
rate, (i) 

Lestee of A colonel of a troop of horse-guards, by order of the 

barracks for crown under the sign manual, took a lease of stables and 

the crown. ® „ ■ . 

a riding-house for the use of the troop, at a certain rent, 
the lease to be binding on the captain and colonel of the 
troop for the time being, and the rent being stopped out 
of the pay of all the troop, except tha colonel, chaplain, 
and surgeon. The only use made of these stables was to 
keep the troop horses, with the accoutrements belonging 
to them, except the horses and accoutrements belonging 
to the captain and colonel of the troop, which never have 
been kept there. The colonel, with whom the agreement 
was made, died before the time at which the term was 
to commence, and possession was delivered to his suc- 
cessor, upon whom a rate was made. But he was held 
not liable as the occupier ; for although he is the lessee 
of the stables, he derives no benefit from them: they 

• 

R. v. The Dock Company of Hull, they were rated ; but the commission- 
JLord Ellenborough C. J. In all these ers are the mere instruments of be- 
caaes the property rated yielded pe- nefit to land owners elsewhere. I 
cuniary benefit, or that which was ca- know of no instance where a canal 
pable of being estimated and con- company has been held rateable for the 
verted into pecuniary benefit within mere space occupied by the canal in a 
the parish to the parties interested, particular parish, if no tolls were re- 
but here the benefit results to the ceived or become due there; fend I 
hnds obtained which lie in other cannot distinguish between land con- 
parishes, and the property would be verted into drainage and a canal. And 
liable to a double rate if it were also finally, he delivered the opinion of the 
rateable in the hands of tta commis- court, that the commissioners having 
sioners. Here is no benefit received no beneficial occupation of the pro- 
by the commissioners for themselves perty in this parish, either for them- 
or others within this parish, which is selves or others, were not liable to be 
capable of being rated. The benefit rated for it. Order of sessions con- 
is all divided in other parishes. The firmed. 

Dock Company of Hull were in the (i) Per Lawrence, J. Rex v. Pro- 
receipt of tells for the benefit of the prietors of Staffordshire Navigation, 
share holders in respect of the use of 8 Term Rep. 3 40. 
the docks within the parish in which 

II 
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sire used for a public purpose, and as such are not 
rateable. ( i ) 

By 32 Geo. III. a sum of money, belonging to the Masters in . 
suitors of the court of chancery, was directed to be laid 
out in government securities, and the interest applied offices, 
under the order of the Lord Chancellor, towards build- 
ing and completing proper, and convenient offices for the 
masters in chancery and their clerks, and the secretaries 
of bankrupts and lunatics, and their clerks, and sale and 
secure repositories for the deeds, books, papers, and wri- 
tings belonging to the suitors of the court and delivered 
to the said masters or secretaries of bankrupts and luna- 
tics, together with a public office for the suitors of the 
court of chancery, in the stead or place of the then public 
office for the reception of the said masters and secretaries, 
and the transaction of their respective business therein. 

And the act further provides, that the ground and build- 
ings thereon shall be vested in his majesty, his heirs, and 
successors, for the purposes of the act. In pursuance of 
this act a building, with proper offices, was erected for 
the reception of the masters, and the transaction of their 
respective business therein; and they have been used for 
the purposes of the act, and no other purposes whatever. 

But a person was employed to collect and take care of 
the buildings and papers, who was paid by the masters, 
and lodged in three small rooms in the basement story. 

The masters in chancery, who occupy these rooms only 
in the business of their public station, are not inhabitants 
and occupiers within the meaning of the legislature, so as 
to be liable to be rated for them; for a building to be 
rateable must be occupied for private purposes. ( 2 ) 

(1 ) Lord Amherst v. Lord Somers, in delivering the judgment of the 

a Term Rep. 37a. Eckersali v. Briggs, court of Common Pleas, evidently con- 
4 Term Rep* 6. Rex v. Terrot, siders It as applicable to the poor rates, 
post. X 73 * And see the opinion of Lord Ellenbo- 

(2) Holford v. Copeland, 3 Bos. Sc rough C. J. Rex */. Terrot, post, 17 3., 

Pul. 129. The question arose upon a to the same effect. 

paving act. But Lord Alvanley, C. J. 

M 4 Pro- 
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Crown pro- Property in the immediate hands of the crown is 

perty* 1 " 

directly connected in principle with the foregoing deter* 
minations. 

The king. Thus the royal palaces are not liable, and never have 
been rated (i). It seems taken for granted in the case, 
that this is a kind of prescriptive exemption of lands 
which have been vested in the crown ever since passing 
the act, and have never paid the tax, and that it does not 
properly arise from the king’s prerogative. For the case 
sent from the sessions, for the court’s opinion, stated as 
facts proved before them, that His Majesty is rated to the 
poor’s rate for the mews in the parish of New Windsor, 
and that the same is paid by the master of the horse to his 
majesty; and that His Majesty is rated for the mews in 
the parish of St. Martin, in the city of Westminster; and 
Lord Mansfield seemed to sanction the propriety of rating 
the crown in these instances, by observing that, “ as to 
“ the mews in St. Martin’s parish, that part of it only is 
“ rated which was taken in of late years, and which 
“ was before that time ground belonging to some adjacent 
“ parish (2).” This opinion proceeds partly upon the 
ground, that the mews are extra-parochial; but if that 
were so, they could not be rated to an adjoining parish, 
unless in aid (3), whether they belonged to the crown or 
to a private individual: and it seems difficult to maintain 
that they are exempt upon the ground of prescription, 
for it has been often held, that no custom, prescription, 
or usage, can have any power in restraining the operation 
of a statute which is so modern as 43 Eliz. (4) The 
true reason therefore seems to be that already given, viz. 
that the king not being named in the act, i% exempted by 
virtue of his prerogative. (5) 

: {x) Per Lord Mansfield, Rex v . (4) Ante, and Cald. 414. 

Matthew*, Cald . 1 . (5) See Holford v. Copeland, 1 Bos. 

(a) Ibid. ' 9 c Pul. 139. 

(3) Bee post, chap, xiii. 1 


Bui 
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But upon whatever principle the sovereign’s immunity 
from this tax depends, it does not extend beyond his 
actual occupation. Wherever an occupier exists for 
private benefit he maybe rated; and it makes no differ- 
ence whether he is a civil or military officer of the crown 
( i ). It has been decided that when the site of a palace is 
demised to a subject for a certain permanent interest, 
the grantees who occupy are rateable (2) ; also those who 
beneficially occupy part of the royal parks, and (perhaps 
for the same reason) of the palaces to their own use, are 
liable to assessment (3), although the premises are to be 
considered in all other respects as in the hands of the 
crown. 

So the crown’s lessee of certain duties, payable out of 
lead mines, is rateable. (4) 

The ranger of Richmond park is, by virtue of his office, 
entitled to certain profits arising out of land inclosed in 
die park, the meadows of which are mowed at the King’s 
expence for the use of the deer, and the overplus applied 
for the use of the King’s and rahger’s horses ; the arable 
lands are manured, ploughed, and sown by the King’s 
servants, and with his horses, but the seed is found and 
the corn reaped by and for the ranger’s use. It was 
found also by the verdict, that the profits arishig to the 
ranger for the whole of the said lands were worth xool. 
a-ycar, and he was held rateable for the same, as the pro- 
fits of lands appertaining to his office of ranger; but the 
court doubted at first whether his occupation was suffici- 
ently stated (5). So a keeper of a royal park appointed by 

(1) Per Lord Ellcnborough, C. J. (3) Rex Matthews, ut supra. 168. 
Rex v. Terror, 3 East, 514. n. (r) 

(a) Duke of Portland’s case, 1 (4) Rowlsv.Gells, utsup.112. n.(i) 

Const. 1 3 1. PL 166. And Mr Cal- (5) Lord Bute v. Grindall, Ibid, 

decott’s note \m page 15?. of his Re- n. (5 ) 
portr. 
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the ranger during pleasure, and occupying a lodge and 
ttfo acres of land within the parish, is rateable for what 
he occupies (1). The master of the rolls, and the audi- 
tors and tellers of the Exchecquer, are rateable for houses 
which they occupy, in respect of their offices as servants 
of the crown. (2) 

• These principles are so fully recognized and settled in 
the judgment delivered by Lord Ellenborough, C. J. 
that little room seems to remain for future doubts upon 
the subject. 

Colonels* The appellant was a lieutenant- colonel in the artillery, 

barracks. and the premises in which he residUH, and for which he 
was rated, were the property of the crown and part of a 
barrack. They were fitted up for a field-officer, under 
the direction of the board of ordnance, and at a consi- 
derable expence. The building consists of two stories," 
with four rooms on each floor, besides attics. The rooms 
on the ground floor are thus appropriated ; one room as 
a store-room, another as a quarter for the adjutant, a third 
as an office for a commahding officer to transact the busi- 
ness of the regiment, and the fourth, as the appellant’s 
kitchen. The whole of the first floor, and the attics, 
are the residence of the commanding officer of the artil- 
lery far the time being (which the appellant then was), 
together with a kitchen, wash-house, and other offices, 
coach-house, stable-yard, and small garden or drying- 
ground. * The appellant resides there with his wife, family, 
and servants ; two of the latter, a man-servant, who is 
one of the private soldiers of the artillery, and his wife, 
who is cook to the colonel, sleep in the .attic, and the 
Other female servant sleeps in one of the rooms on the 
first floor. The part used by the appellant is in every re- 
spect separate and distinct from the rest, there being no 

(1} Rex if. Matthews, 168. n. (1) (a) PerLordKenyon,Rex*/.Hur- 

dis, 3 Term Rep. 497. 


com- 
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communication between it and any other apartment. At 
the time of fitting up the building, chairs, tables, fire- 
grates, arnbthe usual barrack furniture, were supplied by 
the crown ; beds, and the residue, by the appellant. The 
court were of opinion, that the appellant was rateable as 
the occupier of these premises, and confirmed a rate made 
upon him as such. 

By Lord Ellenborough, C. J. who delivered the judg- 
ment of the court. — “ The principle to be collected from 
all the cases on the subject is, that if the party rated have 
the use of the building, or other subject of the rate, as a 
mere servant of the crown, or any public body, or in 
any other respect for the mere exercise of public duty 
therein, and have no beneficial occupation of, or emolu- 
ment resulting from it, in any personal and private respect, 
then he is not rateable. The property of the crown, in 
the beneficial occupation of a subject , whether lie be a civil 
officer of the crown, as in Lord Bute’s case (who was 
ranger of the new park near Richmond), and in the case 
of the comptroller of Chelsea hospital, Eyre v. Smallpace, 

2 Burr. 1059; or as a military officer, as in Hurdis’s 
case ( 1 ), he is in each case equally rateable. For, in 
these cases, each of the persons rated had a degree of per- 
sonal benefit and accommodation from the property en- 
joyed by him, ultra the mere public use of the thing ; and 
which excess of personal benefit and accomodation, ultra 
the public use, may be considered as so much of salary and 
emolument annexed to the office, and enjoyed in respect 
of it by the officer for the time being. But if the use o£ 
or residence upon the property, be either as the servant of 
the crown, and for public purposes only, as in Lord So- 
mers’s case, or as a mere public officer or servant, or of 
any other description, such as the superintendant of the 
Philanthropic Society,* Rex v. Field, 5 Term Rep. 587 . 


(1) Post. 1 75. 


the 
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the trustees of a meeting-house, the servants at St. Luke’s, 
the masters in chancery, in respect of their public 
offices (i); in all such cases, the parties having the imme- 
diate use of the property, merely for such purposes, are 
not rateable, because the occupation is throughout that of 
the public, and of w hich public occupation the indivi- 
duals are only the means and instruments. It is said, 
that if the commanding officer be rated for the degree of 
private accommodation lie enjoys in a building of this de- 
scription, why not the soldiers in their .barracks for the 
accommodation they enjoy there? I am not aware that 
private soldiers have any accommodations in barracks be- 
beyond what are required for the mere ordinary uses and 
purposes of animal nature, I mean for sleeping and eating,, 
and the like ; but if their barracks shtfuld supply even 
them with any accommodation of a beneficial and valu- 
able, and not strictly of a necessary nature, the analogy 
between the two cases would rather afford perhaps a ground 
for including them, under such circumstances, in the 
rate, than for excluding an occupier of the present de- 
scription from it. The reason of the thing, and the 
sound and established construction of the statute, subjects 
every person, who has the beneficial use of any local visi- 
ble property in a parish, to this species of public contri- 
bution. The parish is liable to be burthened with settle- 
ments of them and their children: a part of the property 
antecedently contributing to the poor rate is, by being 
thus built upon, and appropriated to such public purposes, 
effectually withdrawn from its liability to contribute, un- 
less the nature and quality of the occupation thereof re- 
stores and throws it back again, either in the whole or in 
part, within the scope and reach of this species of parochial 
contribution. And the immediate occupant has, in fact, 
nothing to complain of: for I believe it never has occured 
in experience, that the quantum gf the mere rate upon an 

(l) See HoLfbrd *v, Copeland, 3 Bos. & Pull. 139. 

occu- 
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occupier of this kind has exceeded, in amount, the bene- 
fit and advantage derived to him from his occupation. 

Whether the commanding officer could withdraw him- 
self from the rate, by contracting his occupation in some 
proportionable degree, within the same narrow limits of 
merely necessary enjoyment with the soldier in his bar- 
racks, will be a question to be decided when it shall oc- 
cur. It is enough for us to say at present, that upon the 
principles laid down and acted upon, in the cases al- 
ready referred to, the commanding officer in question, 
has such a beneficial occupation of these apartments, and 
other conveniences, as to render him rateable for the 
same, and that this rate of course should stand, and the 
rule lor amending the same»be discharged.” ( 1 ) 

Where lands or other hereditaments aj*c beneficially Quantum? of 
occupied, the quantity of the occupier’s interest, or the 
Validity of his title to the possession, are immaterial (2). terbl. 

* He is rateable during hU occupation, although he holds 
at wdll (3); or may be turned out for misconduct (4); or 
if his title is altogether defective. As when the dean and 
chapter of Durham granted leases for 21 years of land, 
reserving a right to them and their successors, of laying, 
making, and granting waggon-ways, paying reasonable 
damage; the dean and chapter granted a waggon-way 
over lands thus demised, the grantee of which inclosed 
and occupied the soil of the line of way, erecting houses 
and putting up gates thereon, thereby excluding the 
lessees and their under-tenants. The court were of 
opinion, that the grantee of this waggon-way was rate- 


(r) Rex v Terrot, 3 East, jc6. Cald. 1. Rex v. Hurdis, 3 Term Rep. 

(2) Per Buller, I. Lord Bute •v. 497. Per Lord Ellenburough, Rex 

Orindall, I Term Rep. 338. Par v. Terror, 3 East, 513. Per Law- 
Lord Mansfield, Jones it. Maunsell, ruice, J. Rex v. Aberavon, 5 East, 
Doug. 36a. 453. 

(3) Per Buller, J. Lord Bute v. (4) Rex v. Monday, 1 East, 504. 
©rindill, ante (2). Rex r. Matthews, 


able 
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able for the land, “ as a piece or parcel of ground called 
a waggon-way,” so long as he occupied it; for the ques- 
tion is, whether the defendants are, or are not possessed 
of property that is rateable to the poor? And though 
nothing more passed than a way leave by the grant from 
the dean and chapter, for they could grant no more, 
not having reserved by the original lease a right to grant 
the land, yet as the person rated occupied the land, it is 
sufficient; for the court are not to inquire into the title of 
occupiers. * If a disseisor obtain possession of land, he is 
rateable as the occupier of it. ( i) 


The ^ ccu ‘ The question of who is to be considered as the occu- 
Ey "the °seL pier, is generally a matter *of fact, and when actually 
*ive ,C ° nClU " f° un< l l, y the sessions, the court of king’s bench will hold 
• themselves concluded by the finding, unless that question 
be expressly submitted to them, although the circum- 
stances of the case would have warranted a contrary de- 
duction (2). And when property is profitable in its na- 
ture, as lands and houses, it will be considered by the court 
as rateable unless it is expressly stated to diem that no 
profit can be derived from it. (3) 


Evidence of But when the question before the sessions is upon the 
mus^bo * q 11 * 111 * 11 ™ °f the rate, the officers making it must shewto the 
given. justices some probable ground for the amount at which 
they charge the party in the rate. The mischief of any 
other rule would be enormous. A small occupier may 
be rated at once in the round sum of ioool. and left to 
struggle his way out of that charge as he can (4). When 
therefore the appellant being rated for tithe rents and 
compositions under an enclosure act, disputed the quan- 

(1) Rexv. Bell, 7 Term Rep. 5 98. Rex v. Agar, 14 East, a C. 3. See 
(a) Rex v , Turner, 1 Const. 126. also Rex v. Eyre, ia East, 416. ante 11. 
PI. X58. (4) Per Lord Elltnborough, C. J. 

• er Lord Ellenboruush, C. J. Rex v . Topham, ia East, 546. 

turn 
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turn of the rate a^ well as the rateability of the property, 
the Court held that it was not enough for the parish of- 
ficers to shew that he was in the receipt of rent of this 
hind, but they must give some evidence of the probable 
amount* (1) 

The master-gunner of the fort or battery of Seaford, The master, 
who is a warrant-officer appointed and removable at leafordbat. 
pleasure by the master-general of the ordnance, though tcr y* 
his office is usually considered as a provision for life, was 
rated as the occupier of the battery-house. Hie sessions 
found in their case, that being so employed in the fort, 
he occupied the whole of the house except one room, 
which is allotted to the under-governor by direction from 
the ordnance, and that the furniture of the house belong- 
ed to the master-gunner. The court held, that uppn 
this statement he was properly rated ; for the statute sub- 
jects every occupier of “ lands, houses,” &c. to be rated, 
and further that, the sessions having expressly stated that 
lie is the occupier, they have by that finding concluded 
the question of his rateability. ( 2 ) 


SECT. III. 

Of the Occupation of personal Property to render it rateable . 

To render personal property rateable, it must not on- Occupation 
ly be in the possession of the person rated, but, when dis- property!* 1 
tinctly assessed as moveables, it should be his actual pro- 
perty (3). * For the tax is not imposed, as in the case of 
real property, in respect of occupancy, but upon the per- 

(1) Rex v. Topham, ante, 174. (3) Per Lord Mansfield, Rex v 

n. (4).— -Tlie Court sent the cate back Ringwood, Cowp. 3*6. Rex v. Durs» 
to be reheard. ley, 6 Term Rep. 53. Rex v. UfF- 

(a) Rex v.Hunfts, 3Term Rep. 497. culme, % Const. 3 Edit. 233. PI. 262. 

son’s 
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son’s ability as an inhabitant, of which ownership, and 
not possession, is the criterion. 

silk throws- Silk throwsters who reside in the country, receive raw 
ters * silk from their employers in London, which they clean 
and throw* in their mills according to the directions given 
them, and then return it forthwith to their employers, 
charging so much per pound of silk. They are not rate- 
able ¥ this silk as part of their personal stock, for it is 
not their property, and their profit is derived altogether 
from personal labour. ( i ) 

But possession of personal property is evidence Upon 
which the sessions ought to conclude, that the possessor 
is the proprietor, unless the contrary is proved. (2) 

Must yifid Personal property must likewise yield a profit in the 
profIt ' hands of him who is fated, or it can not be assessed (3). 

Upon this ground a sum of money in a man’s posses- 
sion (4), and the furniture of his house, have been held 
not rateable. (5) 

It is not enough for a case to state that particular in- 
habitants appeared in possession of stock in trade to spe- 
cified amounts. The sessions should also state whether 
this property belonged to the several persons sought to 
be included in the rate, or if it did, whether or notit 


(1) Rex v. Sherborne, Trin. 47 
Geo. III. 

(a) Rex v. Darlington, 6 Term 
Rep. 468. 

(3) Rex v. Canterbury, 13*. 

PI. 168. Rex v. Andover, Cowp. 
550. Rex v. Dursley, 6 Term Rep. 
53. Rex v. Ambleside, Mich. 53 
Geo. p. 16 East. 

(4) Rex v. White, 4 Term Rep. 
771. But judgment was given with 


some scruples by two of the thr^e 
judges then in court and in a subse- 
quent case, Lord Kenyon says, M If a 
person chuse to keep his property in 
money, and the, fact of his possessing 
it be cla.irly prored, he is rateable for 
that.” Rex v. Mast. 6 Term Rep. 

(5) Rex v. White, ut supra, and see 
ante, that they may be rated if they 
yield a profit. 

produced 
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produced profit or wa 9 not liable to incumbrances equal 
in value to the property itself, (i) 

A case stated that certain persons were respectively 
possessed of visible stock in trade, and liable to be as- 
sessed in respect thereof, if by law it was liable to be 
rated ; that personal property was immemorially rated, 
and the rates occasionally collected in the township down 
*to 1796, and rated but not collected from thence to 1807. 
But the sums were nominal, having no relation to the 
actual value of the property, and since 1807 it was not 
rated at all. It was further stated that evidence was given 
of the clear amount of the surplus of stock in trade or 
other personal property in the instances appealed against; 
but the Justices added, that not being satisfied from the 
evidence that there was any surplus by which they could 
amend the rate, the court held that visible property, 
such as stock in trade, merely as being visible is not 
liable to be rated, it must also be productive, and the 
justices having found that it was not productive, or, which 
is the same thing, that it was not proved to be so, that 
finding concludes the question. (2) 

It was laid down by one judge in an early case, that 
personal property, if rateable at all, must at least be as- 
certained, and not fluctuating and uncertain (3). If the 
observation was designed to extend to all profits which 
are of a fluctuating nature, it is inaccurate, for it would 
exclude almost every kind of personal property, except 
monies lent out at interest (4). But it is self-evidently 
true, so far as respects each particular rate ; since in or- 
der to impose the tax, the profits out of which it is to 
arise must be first liquidated and ascertained. (5) 

(1) Rex v. Dursley, when the or* (3) Per Willes, J. Rex v. Canter - 
der was quashed for this defect, 6 Term bury, ut supra, 176. n, (3). 

Rep. 53 * (4) Atkins v. Davis, Cald. 337. 

(l) Rex nr. Sir Archibald Maedon- (5) # See ante, n. (*). Rex v. Sir A. 
aid, it East, 324. ante, uy. Macdonald. 

vol. 1. N Personal 


*77 


Personality 
mint be 
productive. 



1 78 Occupation of personal Property* 

Personalty Personal property belonging to the crown and the 

an/ public public are exempt from the poor-rate, as well as real pro- 
perty occupied by them (1). But this exemption does 
not extend to the property of private individuals hired 
for the public use at a stipulated price. A certain number 
of packet boats are employed to carry the mails between 
the ports of Holyhead and Dublin. The vessels are the 
captains’ property, who build and repair them ; but the 
captains are appointed by the post-office, and receive an 
annual salary of 5 ol. each. They are also allowed to carry 
passengers, &c. which constitute the chief part of their 
profits, but they are altogether under the controul of the 
post-office as to the time of sailing, and the taking or re- 
ceiving passengers, ai\d they cannot be absent from their 
vessels without leave of the postmaster-general, or his 
agents, who may suspend, them if their conduct is dis- 
approved of. These vessels are not exempt from the 
poor’s rate, for the crown has no property in them, even 
pro tempore . The post-office cannot appoint any other 
person to the command of the vessel, and though govern- 
ment may exercise authority over them in certain parti- 
culars, it is no longer, nor otherwise, than as the mas- 
ters chu se to retain their employment ; for the crown can- 
not divest the masters of their controul over the vessels 
and appoint others to command them, and there is no 
reason why the ship of an individual should not be rate- 
able?, when hired to perform certain services by govern- 
ment, any more than when she is freighted by private 
individuals for the purposes bf commerce, the property 
ip both cases still remaining in the owner. (2) 

(1) Sec the opinion of Lawrence, J. ject to the controul of the transport - 
Rex Jones, Trin. 47 Geo. 111. board, for that does not divest the 

(':) Rex «v. Jones, supra, (1). owners* property in these vessels, and 
8 East, 451. So transports engaged transfer it to the crown. Scethcjudg- 
to carry out troops for government are mem of Lawrence, J. Ib» 
rateable although the masters are sub- 
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CHAPTER. X. 

Of Bating double . 

J^E AL property is not to be rated twice : the assess l. Kesi 
ment is to be levied on the occupier according to the i >l0 * ,en ^ 
total profit, every person who has an interest therein 
paying liis proportion of the tax. So that the occupier is ‘ 
the receiver of the whole produce, who, after defraying 
all charges, distributes a fixed share of the net profits to 
those under whom he holds, and retains the remainder 
in remuneration of his trouble. 

Upon this principle, rents are not rateable in the hands &c, 
of the landlord, for it would be a double assessment (i). 

50 quit-rents, and the casual profits of a manor, such as 
fines paid upon renewal of copy-holds, heriots, &c. arc 
not assessable ; the occupiers being respectively assessed 
to the entire value of the lands out of which these in- 
terests arise. (2) 

Personal property is also exempted, where it has been Personal 
taxed in another shape ( 3 ), Thus the stock necessary Stock^a 
for cultivating and rendering a farm productive, is not farm * 
rateable, because the annual profits of the land being 
rated, the profits of the stock are assessed in those of 
the land. In Estimating the yearly value of a farm, there- 

(1) Per I/<vd Mwfield, RowU (z) Rex v. Vandewall* z Burr. 991:. 

Oil', ante, 1 55. (2), Rex i>. To mg, Per Lord Kenyon, Rexv. Albeibury, 

401. r B<.ac, ifif, Per Eyre, C.J. I East, 536. 

J.udBuTe *t\Grtnd.»ll,apte, 155. 11.(5) (3; Regina v. Barking, a Ld, 

B-Jt see Rex v. Bishop of Rochester, Raym. 1280. 16 Vin. Abr. 426. 

51 East, 353. ante. 

fore, 
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fore, the annual loss of capital laid out in purchasing 
stock, with the expence of maintaining it, and the 
damage arising from wear and tear, operates in diminu- 
tion of the profits, and should be deducted in assessing 
the land, instead of forming a separate article for taxa- 
tion. (x) 

stock not “ But, if a farmer derive profit from stock, kept on 
ut#ibie. rm “ farm, but not connected with the management of 
“ it; as if he keeps stock which he feeds with oil-cake 
“ for sale, he is rateable upon for that stock, not as 
* stock of his farm but as stock generally from which he 
u derives a distinct and separate profit.” Keeping them 
on his farm cannot exempt him, and he resembles a 
tradesman, who is rateable not only for his stock in 
trade, but also for his dwelling-house, although he con- 
verts part of it into a shop* the rent of which forms a 
drawback upon the net profit of his goods. (2) 

1 

D*iry un- The stock of the farm is exempted by this rule, al- 
Urmer . though it is underlet to another person, m such a way 

that the taking constitutes a tenement distinct from the 
farmer’s. The occupier of a farm, who was rated for his 
farm , let his cows to an undertenant, called a dairyman, 
at a certain rent per cow ; which cows, by agreement, 
were exclusively depastured in different grounds belong- 
ing to the occupier of the farm, at different times of the 
year, he being obliged to feed and maintain them with- 
out any expence to the dairyman, who made a profit of 
the milk and produce of such cows, independent of the 
profit made by the tenant The rate wa»appealed from 
because the dairyman was not rated for this daily; and 
upon a case stated for the opinion of the court of king’s* 
bench, it was contended that he ought to be rated* 

(l) Post. chap. *u. p. 19a. Ellenborough, C. J. Rex «. Thomas 

(a) Ante, 179. n. (3). Per Lord Brown, Trin. 47 Goo. III. 8 Ea»t, 5*8. 

either 
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either as the actual occupier of the land ( i ), or else as 
the occupier of profits issuing out of it, which were dis- 
tinct from the farmer's. (2) 

But the court were of opinion, that as the farmer was 
rated for the farm, they must take it that he was rated 
for all its actual* profits. The dairyman's profits were 
not stated to be different from those of the land, but 
from those of the farmer. The whole profits of the land 
therefore being assessed by one general rate in the hands 
of the principal occupier, were not liable to be assessed 
a second time in the hands of one who occupied under 
him, and this would be no injury to the appellant. (3) 

(1) Lord Bute* <v Grindall, 2 H. Rep. 6 71. Rex v. Piddletrenthide, 

Black, a 66. 3 'Perm Rep. 772. 

(2) Rex nj. Tolpuddle, 4 Term (3) Rex v. 1 homas Brown, Iria, 

47 (ieo. HI. 8 East, 528. 
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CHAPTER XI. 

Property , in what Place rateable \ 


jpROPERTY, whether real or personal, or rather the 
product upon which the rate is laid, must arise in 
the district for which the assessment is made. In lands 
or tenements, this must of course be in the place where 
the thing itself is situate and yields its prefit, whether 
the proprietor actually reside in the parish or not (1). 
Thus, if a, gardener contracts to serve twenty families, 
and carries all his crop to their different houses (which 
are situate in different parishes), lie is rateable for the 
whole of his garden where it lies. (2) 


In the case of the wa^cr-works, it was the opinion of 
some judges, that the whole profits were assessable at 
the fountain head, in the parish where the water was 
collected, and from whence it was distributed by means 
of the fire-engine and ot her w orks fixed there, as it there 
first becomes property. Tor when water is once col- 
lected by means of a fire-engine, and brought within 
lands or buildings, for the purpose of supplying houses 
at a certain stipend, it is as much private property as 
the land itself. * Whatever is done afterwards, is only 
done for the purpose of vending that property to greater 
advantage. (3) 


Mr. J. Bullcr gives the following opinion in answer 
to a case put from the bar: — Whether if the water was 

carried 

(1) Rex v. Cardington, Co.vp. 518. rr.usn is much questioned in jhe 
and see ante. lullmvin;; judgment : 

(a) Per Buller, J. Alkms v. Pavi?, “ A gnat deal of stress lias been 
Cald. 327* * l i.iid, m the argument of th s rate, on 

(3) Ih. Sc per Pd. Loughborough, “ the supposed authority of tin* cast* 
3 57 * But the authority ol this de- u of Atkius and others v. Davis and 

“ others. 
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carried in carts, instead of pipes, the pump could be 
rated for the value of all the water carried from thence? 

“ Whether the water is carried in pipes or in carts to 
4C the place where it is consumed, is quite immaterial. I 
“ hold in the case put, that the pump would bo rateable 
“ to the value of all the water carried from thence : for 
C£ the pump is the permanent visible property, and 
“ the quantity of water carried from thence constitutes 
“ its produce.” ( i ) - 

The 6 Geo. III. passed for better supplying the 
city, liberties, and precinct of Bath with water, and 
after reciting that there were springs of water in the 
neighbourhood belonging to the corporation, enacted 
that it should have power and authority to cause water 
to be conveyed from such springs to the city, and gave 
the corporation authority to enter upon and break up 
the soil of any public highway or waste, and the soil 
of any private grounds within two miles of the city, and 
the soil or pavement of any streets within the city, in 
order to dra w and collect the water of the said sj)ring$ 9 

other?, reported in Cald 3J3., blit u foundation to make a rate and seme 
“ as the judges of the court of K. B. “property rateable.' And indeed upon 
“ were equally divided, no decision “ that ground, viz. the form of the 
“ which can be relied on ns authority “ action, which assumed the distress. 

“ was come to in this court. And al- M to be illegal In toto , and upon the 
“ though it may be collected from “ difference which is to be found in 
“ Lord Loughborough’s judgment in u the language of the stats. 27 h 
“ the exchequer chamber, that he “ lilix., did the united judgment of 
“ th ought that' the proper place tv here “ the court o! exchequer pro< mf, 
u the value of the whole is to he taken “ and not upon thr- suppled fate- 
“ is the fountain-head from which the “ ability o< th*- v.iu probes v.t the 
“ whole is to he distributed thereby “ fountain he.nl.’' K»\. v. Corpora- 
“ intimating two things; first, that the tion of Math, 14 bast, (>u . 

“whole profit should be assessed at • \ ) Cald. 327. But p.-.r Lord 7 J!rn* 

“ one place, and, secondly, that such “ boroughC.J. K>r difference turhec.. e 
** one place should be the fountain- “ of the water being convex by pipes 
“ head : yet he adds, * Wwr, it is “ into another parish, is that the lari 
u not very material to consider that; *• of the other parish is made us. of U> 

“ for upon the present action it is cer- “ c.i rn the profit. ” Hex v. Coiporz- 
“ tainly sufficient to warrant the levy- tiun of Bath, 1 4 l>£t, 6? j . 

iog the distress, that here was a 

n 4 and 
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and to make reservoirs, and erect conduits, water-houses, 
and engines necessary for keeping and distributing the 
water, &c. and to lay under ground acqueducts and 
pipes for the same purpose, and it vested the right and 
property of all these in the corporation. The corpo- 
ration made several reservoirs in the parishes of Lyn- 
comb and Widcomb, where the springs were situated, 
which reservoirs, by means of acqueducts and pipes laid 
under ground, partly in the same .parish and through 
that of St. James into the parish of St. Peter and St. 
PauFs, supplied the city with water, and produced to the 
corporation a clear annual profit of 6ool. The court 
were of opinion, that as the corporation were not resi- 
dents in L. and W . they could not be charged eo nomine 
as inhabitants ( i ), but only as occupiers of the reservoirs 
they were empowered to make, and in which the water 
is kept, and that such reservoirs and waters kept therein 
are comprehended within the legal description of land, 
and were rateable as local and visible property within 
the parish of L. and W. But they were further of 
opinion that the corporation were only liable to be rated 
for'the profits collected in that parish, and not for the 
whole profits of the water which flows from the springs 
and reservoirs. But as the water was conveyed from 
the reservoirs in L. and .W. and distributed through seve- 
ral parishes in Bath, and as not only the apparatus but 
the soil itself in those parishes on which the pipes rest 
must be considered as conducive to and acquiring the 
water rent or profits ; they -were liable to be rated per 
tanto in the other parishes as occupiers of local visible 
property there. ( 2 ) 

Fish 

(1) Upon the authority Rex v. and neighbourhood of Rochdale with 
NichoLon, 1 % East, 230. ante, 107. water, in pursuance of their power 

(a) Rex v. Corporation of Bath, laid main pipes under the streets and 
14 East, 609. and the rate being highways for the conveyance of water, 
made upon the entire profits made and the inhabitants, with the com- 
by it, wai quashed on that ac- pany*$ consent, put down pipes corn- 
count. So, by 49 Geo. UL a company municating from them to their re- 
established for supplying the town spective houses, paying such rates for 

this 
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. Fish caught at sea are titheable: the tithe is rate- Fish, 
able in that parish, by being brought into which they 

yield a profit payable to the clergyman. ( i ) 

• 

.The case of tolls is ascertained upon the same prin- Tolls of a 
ciple. Such as are paid for passing a bridge(2), a l),ld s e >& c - 
sluice,( 2 ), or a turnpike-gate (2), are evidently rateable 
where these things are situated ; for it is there only that 
they become productive, as it is from passing there that 
the duties accrue. 

But the case of profits prising from tpds upon barge- of a llav - ltfa _ 
ways or inland navigations, which run through several tion * 
parishes, has produced more discussion. They might be 
rated either in each parish through which the goods are 
carried in proportion to the number of miles they float in 
each ; or at the place only where the tolls are actually 
collected, whether it be appointed at the discretion of the 
proprietors, or by direction of the statute by virtue of 
which they are taken : or, finally, they might be rated 
where the tolls become due. The. court determined in 
favour of the latter mode, in confornlity to the decisions 
already stated in the case of other tolls. Even where the 
tolls were directed by statute to be taken “ at so much 
per mile upon all goods;” it was held, that they were 
assessable only in those parishes where the several voyages 
are completed, and to the amount of the profits arising 

this privilege and water as were (i) Rex v. Carlyon, 3 Term Rep. 
mutually agreed on. An assessment 385. But fish are only titheable by 
on the company for their pipes and custom, whether taken in a pond, Ni- 
rates was held good; for the com- cholasv. Elliot, a Gwill. 616. 4 Gvvill. 
pany used that part of the land on 1581. Wood, 523. or in the sea, Holland 
which their trunks and pipes were v. Hcale, Noy. 108. Anon. Cro. Car. 
laid, and as there could be no differ- 264. Goslin v. Harden, 1 Roll, Rep. 
ence between a reservoir of so many 419. 3 Bulst. 241. Per Parker. C. B. 
inches square, and pipes of so many Williams v. Baron, 3 Gwill. 937. and 
inches diameter, it was not to be it is a personal tithe. Eod. Jud. Ibid, 
distinguished from Rex v. Bath Cor* 1 Roll. Abr. 636. M. PI. 2., i.e. the 
poration. Rex v. Rochdale Com- tenth of the parishioners clear gitas. 
pany, Trim 53 Geo. 111. Maule and % Inst. 657. 

Selw. MSS. (2) See ante, 7 6. 


thereon. 
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thereon. For unless the voyage is completed, the con* 
tract being entire, nothing can be due from the owner 
of the goods. ( i ) 

Leeds ^ 1C proprietors of the canal navigation from Leeds 4 o 

Canal. Liverpool were enabled, by io Geo. III. and by 20 
Geo. III. to make a canal from Leeds to Wanless Banks, 
and to take a certain sum per mile for the tonnage and 
wharfage of goods navigated thereon. These latter were 
exempted by the acts “ from the payment of any taxes, 
rates, assessments^ or impositions whatsoever, other than 
and except such taxes, rates, and assessments as the land 
which had been or should be used for the purposes of 
such navigations, cuts, or canals were or would have 
been subject to, if this act had not been made/’ By 
34 Geo. III. the company were empowered to extend 
their line of canal through several townships, and among 
others to Habergham Eaves ; to take a certain price per 
mile for tonnage mid wharfage duty, but this new cut 
was not to be exempt from the payment of rates. In 
the course of the navigation, some goods were carried by 
one voyage on part of the exempted line into that which 
was uncxempted, down to Habergham Eaves, where the 
goods were discharged and the tolls became due. The 
sessions confirmed a rate upon the company for the total 
amount of the tolls which arose from the goods dis- 
charged at Habergham Eaves, to the relief of the poor 
of that parish ; but the court were of opinion, that the 
land on which the canal was made under 10 and 20 Geo. III. 
should be rated in the same manner ns it was before 
these acts. That the tolls are to be rated at Haberg- 
ham Eaves, where tliev become due; but in calculating 
the quantum of toll which is the subject of the rate, al- 

< 1) Rex «r. Air and Caldcr Navi- tors of Staffordshire NavigaCon, S 
gat ion, 2 Term Rep. 660. Rex v. Term Rep. 340. Rex v. the Leeds 
Mifyor of London, 4 Term Rep. 2 r . and Liverpool Canal Company, acc. 

I Const, aoi. PL 402. Rex v. P.^e, 5 East, 325, 

4 Term Rep. 543. Rex v. Proprit- 


lowance 
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lowarice must be made for so much of the toll as accrued 
in respect of the line exempted. For instance, if two- 
thirds of the line are exempted, then tolls which have 
come along the whole line to Ilabergliam Eaves, will only 
be liable to be rated in the proportion of one-third. 80 
if the goods have been carried fifteen miles, five miles of 
which are not exempt, they must be rated only for these 
five miles, and so in proportion. It will be easy there-? 
fore, in all cases, to calculate the proportion of tolls 
which are rateable according to the number of miles 
which the goods have been carried along the exempted 
and unexempted lines of the canal.” The rate therefore 
being made, taxing the tolls altogether without this al- 
lowance, was (puislied. (1) 

The profits of tolls and duties payable to the liar- Of a Har- 
wich light-houses, were adjudged not assessable iipon ,10USc * 
the principle, that tolls can only be taxed where 
they become due. They were payable by all ships pass- 
ing or coming into that harbour, part only thereof being 
received at the port of II. the remainder at many diffe- 
rent parts of the kingdom. The collections were casual 
as ships pass by, or come into the harbour, and there was 
no oilier advantage arising to the proprietor from the 
light-houses. It is taken for granted in the argument, 
but not stated as a fact in the caw*, that the* light-houses 
were situated within the parish for which the rate was 
made. But w hether the to lfs became due in an extra- 
parochial place, or where else, is not expressly mentioned. 

The court were of opinion, that the tolls were not lo- 
cally situated within the parish, and therefore not rato* 
able there. (2) 

By 17 Geo. II. c. 37. when waste lands, which were M.ir>h landi 
formerly fens and marsh, are drained and improved, and ^J ,cn <iram * 

(1) Rex v. Le' Js :m«t Liverpool 1 * 1 . 177. and ste tile argument, Rex 

Ca'ial Company, 5 Last, 325. u. CarcJir>£toi», Coup. $?>i. Rex v. 

(2) Rexv. Rebjvvo, 1 Const. 14". Tynemouth, 1 z 46. antc.i53(5). 

the 
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the parish to which they belong cannot be ascertained, the 
occupier thereof, or of houses built thereon, tenements, 
tithes arising therefrom, mines therein, and saleable un- 
derwoods thereon growing, or hereafter to grow, are to 
be rated to the parish that lies nearest to such lands $ and 
if any dispute shall arise as to what parish or place they 
ought to be rated to, the justices in quarter sessions shall, 
after due notice given to the persons interested, and to 
the parishes and places abutting and adjoining the said 
lands, cause them to be assessed in such place as they 
think meet, and their .determination and allotment is to 
be final and conclusive. 

To render the profits of personal property rateable, 
they must arise in that parish for which the rate is made, 
and therefore the property must be situated there. ( i ) 
Upon this ground the owner was adjudged not rateable 
in tfie parish where he resided, for money which he had 
vested in real securities upon lands lying without the 
parish (2), nor for money laid out in the public funds. (3) 

Ships, where The place in which ships are assessable to the poor 
Mteable. rate c | e p en( j s U pon the same principle with the taxation 
of navigation tolls and tithe fish. Although the profits 
are derived from voyages performed at sea, they are 
rateable during their continuance in the parish which i9 
their home, where the owner resides, and where they 
become productive. (4) 

Packet The packet boats which ply between Holyhead and 

boals * Dublin are built and repaired at the Head. The captains 

who are the owners, reside there, and are employed by 
the English post-offices at a salary of 50I. per ann. each. 
The chief source of their profits arises from carrying pas- 

(0 R«x Howard, 8 East, 4j8. (3) Rex v. St. John’s Medder- 

n. (a). market in Norwich, ante, 141- 

(*) Re* v- White, 4 Term Rep. (4) Rex v. White, ante. (a). 

771. Rex u. St. John’s Maddermar- 
ket, 6 Ea^t, 1 8 a. 


Personal 
property, 
where rate- 
able. 


sengers, 
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*engers, &c. from the parish of Holyhead to Dublin, and 
from Dublin to the Head. The passage money is paid 
where the passengers are landed, or leave the packet boat, 
and as much is received at Dublin as at Holyhead. Cap- 
tains who reside in the parish of Holyhead, are rateable 
there for the profits accruing from the carriage of pas- 
sengers, &c. that parish being their home, from whence 
they sail, and to which they return, Dublin being only 
the port ad quern , or termination of their voyage, and 
they yield profit there, for the passage-money from 
Dublin is actually earned, and that from Holyhead to 
Dublin is begun to be earned there. ( i ) 

The resolution in Sir Anthony Earby’s case states, that How f ar 
personal property to be rateable, must not only be locally v,slWe * 
situated within the parish, but visible there. Several 
opinions of the judges in subsequent cases are to the 
same effect (2), and in determining, whether principal 

(1) Rex v. Jones, Trin. 47 0. 1 U. parish, it must be permanent in that 
ante, 130. (3). but the court did not parish and produce a profit there ; and 
decide whether these vessels are rate- that this property is only made pro- 
able for profits of the voyage to Dublin ductive by going out of the parish, 
where the freight for the outward The same argument applied, however, 
voyage became due, that being a with equal force in the case of the 
question which respected only the King v. White, where it was over- 
quantum of the rate. But Mr. J. ruled. But why may not this pro- 
Lawrence gives the following opinion: perty be said to be productive in the 
u It is argued that this is not local parish ? The contract for the pas- 
visible property producing profits with- sage-money from Holyhead to Dublin 
in the parish: the case, however, states, is made at Holyhead, and there is an 
that the boats are built and repaired inchoate inception of the voyage there : 
at Holyhead; that the masters live and that from Dublin is actually paid 
there, and there hire the crew. There at Holyhead where the contract is 
is no ether place besides Holyhead completed. At any rate this objec • 
and Dublin to which it can he pre- tion, if it could have any place at all 
tended that these boats belong: but under these circumstances, wduld only 
though there were the same poor laws go to the quantum ; though atjaresen t 
In Dublin as here, I do not see how I think the boats would not he rate- 
the boats, under these circumstances, able at all in Dublin/' 
could be rated there; tftough even that (2) Rex v. Canterbury, 1 Const, 
would only affect the quantum of the 140. PI. 174. R,ex. nj. Andover, 
rate; It is said, however, tfiat to Cowp. 350. 
snake any property rateable in any 


money 
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money in the custody of the owner was rateable, Mr. J. 
Bullcr relies upon it as an argument in the negative, that 
the rate must be confined to visible property, yielding 
profit in the parish/ 1',. But other judges have found it 
difficult to affix a determinate meaning to the term, 
visible property. (2) 

That it must be to a certain degree visible, or more 
properly perceptible, is manifest, since, otherwise the 
parish officers will be unable to support by competent 
proof, that the property which they have rated is actually 
possessed (3). But ther^are several kinds of property 
which are liable to dictate, and yet not generally and 
sometimes not even th#possible subject of ocular inspec- 
tion. 'Jlius Lord Kenyon observes, “ it is said that 
“ only property which is visible should be rated; but I 
“ think that is carrying the rule of exemption too far ; 
#< for oblations and other offerings which constitute the 
44 rectorial or vicarial dues, are rateable.” (4) 

Owner must To render personal property rateable, it is also neces- 
inLujit sa ry that the owner should inhabit within the parish where 
it is situate. Lord Mansfield defines visible property to 
be something local in the place where a man inhabits, 
adding the qualification of residence by the owner to what 
is implied by the term local, as applied to the thing to be 
rated (q\ Upon this principle it has been decided, that 
ships which lie in a parish where the owner does not 
reside cannot be assessed there, although he has a ware- 
house and counting-house in the parish (6), and they are 

registered 

(1) Rex r.‘. White, a-t£‘, iSS. n.(Y). See also Rex v. St. John’s Madder- 

(2 J Lord M.iustield, Rex -r. Riii"- ma diet, ante, 141. 
wood, Cowp. 326. (6) W. H. appealed against a rate 

( 3 ) l*er Lord Kenyon, Rex v. wherein certain ships of his were rated 

White, 4 Term Rep. 771. in Liverpool, He did not live in 

(4) Rex Carlyon, 3 Term Rep. Liverpool at the time, but held a 

385. r^ireh&use and counting-house there, 

(5) Rex v. Ringwood, 145. n. (3). in which no one slept, and for which 

3 ** 
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registered there; for that does not make tlie owner an 
inhabitant for the purpose of being rateable. ( i ) 


he was rated, and the ships were re- 
gistered in L. and stated in the regis- 
ter to belong to that port. The court 
said that the sessions had found that 
the appellant was not an inhabitant of 
the parish of 1.., but had not ibund 
that the ships rated were locally with- 
in the parish, but only within tha port 
which might be more than co-exter.- 
sive with the parish, and that it was 
only on one or other of these grounds 
on which the rate could be supported. 
Lord Kenyon, C. J. however seemed 
to think that the appellant was not 
rateable under these circumstances, 
for that a person might be deemed an 
inhabitant for some purposes and not 
for all. And he observed that the 
43 Eliz. did not direct that personal 
property should be rated co nomine, 
but th« persons themselves inhabitants 
according to their ability, which can 
only be known in respect of personal 
property, which is of a fluctuating na- 
ture, by staring the account of debtor 
and creditor, and taking the surplus 
only as the criterion of that ability, (a) 
Upon a case reserved it appeared 
that the defendants did not reside at 
Hull, though they had a counting- 
house there. It was stated that the 
defendants were owners of the ships, 
and drat the ship? were locally wkhin 


the parish at the time of the rate, and 
were registered there : it was con- 
tended that this was the home of the 
ships, and that the personal presence 
of the owners was not necessary. The 
court had great doubts upon the state- 
ment of the case as well on the ques- 
tion of inhabitancy, whiJi they seemed 
to think negatived by the case, as also 
upon the defect of the case in not 
shewing that the owners derived any 
benefit from the ships within the 
parish of H. They seemed to be of 
opinion that the mere fact of being re- 
gistered at H. could not make them 
rateable there; vessels being some- 
times rated in places not their proper 
home : and that it was not considered 
of any weight in Rex v. Liverpool. 
They observed also that the case did 
not state that the ships in question 
terminated their voyage at H., or that 
the owners received any profit there r. 
without which they might on the same 
ground be rated at every place where 
they touched in the course of their 
voyage (b) 

*(i) Re.t <v. Collin son, Ibid. 3 Burn. 
Just. Edit. ao. p. 930. and the prin- 
ciple of the decision explained Rex 
if. Jones, Trin. 47 Geo. ill. 8 East, 
4 5i- 


(а) Rex v. Liverpool, $ East, same question again came on, end it 

4 55 * n * seemed that it was necessary to state 

( б ) Rex v. Collison and Taylor, lb. that the ship was locally within the 
See Rex v. Howard, 44 Geo, 111. the parish at the time uf the rate, lb. 
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CHAPTER XII. 

Of the Principles upon , and Proportion* in which the 
Rate is to be made . 

Rate on ac- 'JTIE spms raised for the poor’s relief should be assessed 
tual value. upon the productive value of all propeiiy occupied 

in the district for which the rate is made, for the tax has 
reference to the present local ability and situation of those 
who are to pay it. A parish therefore cannot have a 
standing rate, neither should an old one be confirmed, 
for the proportions must vary with the fluctuations of pro- 
perty ( i ). It will be bad, likewise, if made according to 
the land tax (2). Also if two districts of a parish agree 
that each shall contribute to maintain the entire poor in a 
certain proportion, and act under it for a long period, 
yet it will not be binding, if upon enquiry it appears that 
the contributions are unequal in the present state of the 
parish (3). But the assessment in the did rate maybe a 
good reason for making one similar in the new, unless 
there is some increase or decrease of value. (4) 


2. Rate on 
product of 
labour. 


It has been already shewn(5), that the pecuniary ability 
of each district arises from three sources: 1st, The pro- 
duct of labour ; 2d. Of capital or personal property ; 
and, 3d. Of real property, such as lands, houses, and 
the like. It has been also stated, that the first species of 
property is not directly assessable. (6) 


(x) Rex v, Audley, 2 Salk. 526. (4) Rex v. Wrexham, x Const, 

(a) Rex v. Clerkenwell, Fol. 12. in. PI. 134. 

(3) Per 4»ord Kenyon, Re* v. (5) Ante, p. 142. 

Newell, 4 Term Rep. 266. (6) Ibid. 

*3 


Personal 
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Personal property, With reference to this statute, is 
defined by Lord Mansfield, <£ the surplus of a man’s 
“ estate and effects, after payment of debts, the mainte- 
<£ nance of his family, and necessary expences ( i But 
it has never been decided, whether such indefinite quan- 
tums, as maintenance and necessary expences, can be de- 
ducted. 

Analogy to the tax of subsidies in use when the 43 Eliz. 
passed (2), and the manner in which the poor’s rate is 
imposed on real property, imply that it is to be levied on 
the clear profits of the productive subject, without fur- 
ther drawback. Lord Kenyon seems also to have consi- 
dered, that the sole question necessary to determine its 
rateability is, “ whether or not it produced a profit, or 
w was liable to incumbrances equal to the value of the 
“ property itself” (3) 

The principles upon which this kind of property should 
be assessed, have not been settled by judicial decisions. 
But it is laid down, that if a person be rated for stock in 
trade, and virtually submits to his assessment by not 
appealing against the rate, it is primd facie evidence, 
that he is assessable in the ensuing year to the like 
amount (4). It has been likewise remarked, that per- 
sonal property is not to be rated at random, or the 
party left to get off as he can ; but the officer making 
the rate, must be able to support what he has done by 
evidence. (5) 

It may be observed on this subject, without the guidance 

(x) Rex v. Shalfleet, x Const. 130. (3) Rex«z/.Dursley, 6 Term Rep.53. 

PI. 1 71. There maybe often great (4) Rex v, Darlington, 6 Term 

difficulties in ascertaining the true Rep. 468. See also Rex v . Brograve, 
quantum of profit as in rating stock in 4 Burr. 2491. 
trade. Per Lord Ellenborough, C. J. (5) Per Lord Kenyon, citing the 

Rex v> Agar, 14'East, afii. opinion of Yates, I. Rex v„ White, 

(t) Ante, 149. 4 Term Rep. 771. 

you 1. o of 
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of cases, that as the tax is laid upon the net profits, the 
proprietor is entitled to deduct the prime cost, the ex- 
pences of clerks, warehouse-room, insurance, and what- 
ever else the tradesman or merchant subtracts, as consti- 
tuting the difference between the gross and net produce 
of stock, so far as they operate in diminution of his per- 
sonal ability to contribute. 

It is not settled whether he can deduct the value of his 
individual labour, upon the same principle which exone- 
rates the profits of personal labour in professions and me- 
chanical trades, or whether it is to be considered as 
merged in the profits of stock, and rateable therewith. 
But a trader may subtract the interest of borrowed capi- 
tal, for it is in the nature of an incumbrance upon the 
goods(i). Yet he cannot allow interest for his own, 
because though it forms no part of the net profits of his 
trade, it is rateable in another shape, namely, as the 
direct produce of his capital. 

It is said, that the total amount of a man’s debts (2) 
is to be deducted, and the tax laid upon the profits of his 
surplus property. This principle, which is highly equita- 
ble, may give rise to some difficulty when it operates in 
conjunction with another rule, viz. that personal estate is 
only rateable where it is locally situated. If, on the one 
hand, no other property of this description is assessable 
within the parish for which the rate is made than what 
exists there (3), and if the debts are to be considered, on 
the other, as following the person, so that their total 
amount, wheresoever contracted, are to operate not 
against the entire personal ability of him who is rated, 
but against his particular local ability in that parish; t 

(j) Rex v. Dursley, 6 T erm Rep. Lord Kenyon, Rex v. White, 4 Term 
53 « Rep. 771. See also in Rex «/. Liver- 

(») Rex v. Canterbury. Rex v. pool, ante. 191. 

Shalfleet, ante, 144. 4 Burr. 2011. Per (3) Ante, 188. 

13 gives 
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gives a great advantage to those whose property is dis- 
tributed in several districts. 

Thus, for example, if the person to be taxed has 
ioo,oool. distributed in ten several parishes, and resides 
in all, viz. io,oool. in each, and his total debt amounts 
to ten thousand pounds ; this debt operating to its full 
amount in every parish, and the io,oool. property 
which he has in each parish, being the whole of what 
is rateable there, he escapes from the tax in all, though 
possessed of a clear personal estate of 90,000!. yielding 
an annual return. But if this ioo,oool. is situated in 
one parish, he is rateable for the profits of 90,0001. 
which is the real amount of his property, deducting his 
debts, and constitutes his personal ability. 

Personal property is not usually rated. It is difficult Difficulty of 
to ascertain its actual amount, unless by using those arbi- 
trary means, which are neither provided by the poor laws, 
nor permitted by the spirit of our constitution. Some- 
times, a fair disclosure of his elfects is supposed to in- 
jure a commercial man, and he would rather chuse to 
submit to the imposition of an exorbitant assessment, than 
seek redress at the hazard of his credit. These, and 
other reasons, have induced most parishes to refrain as 
it were by common impulse, from assessing personal pro- 
perty since the 43d Elizabeth. Its liability is no longer 
questionable ; but the apprehension of mischievous con- 
sequences has usually prevented its being rated even in 
manufacturing countries, where the omission presses upon 
the landed proprietor with considerable hardship. 

The fund for maintaining the poor is therefore 
chiefly raised by a pound rate upon real property. It perty. 
seems as if some judges had at one time thought, that 
in rating this species of property, regard should be had 

02 t® 
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to the general condition and ability of the occu- 
pier, as well as to its actual value, in the same manner as 
takes place in rating personal estate ( 1 ). Such a principle 
of rating would vary the amount of. the tax according 
to the number of the occupier’^ family, his debts, and 
other circumstances, upon which his ability to contribute 
to the maintenance of the poor usually depends. But 
this opinion, if it ever was adopted in practice, seems to 
have been long since abandoned (2), and real property 
is now assessed upon the principle, that the tax shall be 
imposed on the actual productive value of the particular 
subject at the time of making the rate , whether' that is more 
or less than what it had been when the former rate was 
made. (3) 

If a house to day is let for 30I. per annum, and to- 
morrow, if turned into a shop, would let for 50I. ; when 
it is turned into a shop it shall be rated at 50I. (4) If a 
person has a small piece of land in the heart of a town, 
which is only of small value, and he afterwards build on 
it, he must be rated to the poor upon its improved value 
with the building upon the land. (5) 

Mode hy Tlie circumstances and manner in which that property 
increased 1 ' became so valuable axe not to be considered (6); whether 
immaterial, the person rated occupies as proprietor or lessee, he can 
obtain no abatement from the actual value, because in- 
creased by his improvements, however beneficial they 
may be to the parish, permanent in their nature, or 
laudable in their object. 

(1) Anon. Comb. 479. And see Gardner, Cowp, 84. Rex v. St. 
Lord Mansfield's observations, Rex */. Luke's, 2 Burr. 1153. (1) 

Uffcuime, ante, 68 . (a) < 4) Per Buller, J. Rex v.St. Nicho* 

(2) See ante, 68. and the cases cited las Gloucester, Cald. 26 a. 

in the notes. * (5) Per Lord Kenyon, C. J. Rex v, 

(3) See the opinion of De Grey, Mast, 6 Term Rep. 154. 

C. J. Kemp v. Spence, 2 Black. 1245. (6) Per Ashhuwt, J. Ibid. 

• and of Lord Mansfield, C. J. Rex v. 
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Thus where a gentleman had durchased an estate, improre- 
which he kept in his own possession, and rendered of ments ‘ 
greater value by various improvements, it was held by 
the court of king’s bench, that he must be rated accord- 
ing to the improved, and not the origina^value or first 
cost.(i) 

So where it appeared that a farm was let on lease at a 
reserved rent, which was then its annual value, and nei- 
ther fine nor other premium or consideration was paid to 
the landlord, beside; but during the progress of the term, 
the farm rose in value beyond the rent. It was thought 
a question too clear to admit of argument, that the rent 
was not conclusive evidence of the value, but that the 
farmer must be rated according to the actual improved 
worth of what he occupied, (a) 

♦ More difficulty arises in determining by what method 3. Moths of 
this present value is to be ascertained. In the case of rati /! g hnds 

_ , , , , .. n . , . and houses. 

lands and houses, the rate is usually imposed in one of 
three ways: 1. Upon the actual rack-rent, when they are 
in the hands of a lessee. 2. On a supposed rent formed 
on valuation ; which is done where they are occupied by 
the proprietor, or by a tenant who pays less rent than the 
premises are worth. 3. On an annual per centage cal- 
culated upon the purchase money, with a just allowance 
for necessary outgoings. 

All these modes of valuation proceed upon the assump- 1. On the 
tion, that the rack-rent is the criterion of that actual lack reut * 
value upon which the tax is laid : but this principle is fal- 
lacious; rent being only so much of the actual value as 
the tenant can afford to pay his landlord, deducting the 
expence of cultivation, and a reasonable remuneration for 

(1) Rtx V. Matt, ante, 196. (2) Rex v. Skingl*, 7 Term Rep. 

n. 549 - 
O 3 
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trouble and time. The rent therefore is the landlord's 
profit, the reasonable remuneration is the tenant’s profit. 
Both come from the land, and form parts of its produc- 
tive value. When land is occupied by the proprietor, he 
Receives both^hese profits; when it is demised to a tenant, 
they are divided. 

Deductions forexpcnces of labour and capital necessary 
to render the subject productive, should be considered in 
both cases as drawbacks upon the profit, and due allowance 
should tie made, upon the same principle, for every part 
of the produce which belongs to another person, and 
may be rated in his hands; such as tithes. So also if 
lands, subject to a right of common, are rated in the 
hands of the proprietor, a deduction ought to be made 
proportioned to the value of this right, as it takes from 
him so much of the benefits of the soil(i). But the 
net produce after these deductions, whether it goes to 
the landlord in the name* of rent, or to the tenant as 
profit, or to the occupant proprietor who stands in the 
place of both, is the legitimate object of tax in the hands 
of him who occupies the land. 

If no other property but land w as rateable, there seems 
but one objection to this mode of fixing the rate by the 
rack-rent; namely, that the tax would fall principally, 
if not altogether, upon the owner of the inheritance. 
But as most, if not all kinds of real property are rateable, 
some mines excepted, this practice produces great inequa- 
lity, and violates the grand rule of rating, which is, “ that 
u whatever be the proportion of rating in a parish, 

1 i whether to the full value or otherw ise, the rate must be 

equally made on all persons.” (2) 


(1) Per De Grey, C, J. Kemp v. 
Spence, 2 Black. 124s . 


(2) Per Lord Kenyon, C. J. Rex 
r. Mast, 6 Tejnn Rep. 154. 


Thus 
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, Thus tithes, coal-mines, tolls, water-works, and sale- As to 
able under- woods, are assessed according to the net an- 
nual amount of profits, deducting all expenccs: or, in other 
words, they are rated at their full value: but land, when 
rated upon the rack-rent, is only assessed according to the 
landlord’s profits, or minus the productive value, by what- 
ever the farmer’s profit amounts to. 

Let it be supposed, by way of example, that the fair 
principle for dividing the annual produce of a farm be- 
tween landlord and tenant, is, that after deducting all 
cxpences, each should take one half, and that the annual 
average of this moiety is the rack-rent stipulated to be 
paid ; it is obvious, that if the farm is assessed upon ill 
rent, the occupier is rated only for half the actual value 
of the land, while the clergyman, and those who occupy 
tolls, coal-mines, &c. are rated at the full value of the 
property, or in a two-fold proportion. 

But the principle is still more unequal when applied to *• As 
buildings. I11 general they yield no direct profit to the 
tenant. The rent therefore is the total annual produce ; 
but as buildings are subject to decay, the rent should be 
divided into two parts ; one to be laid by for the purpose 
of repair, or, in other words, to reproduce the capital, 
which has been expended on a perishable subject. This 
portion is not assessable, because capital is not directly 
taxed' to the poor’s rate. The remainder is the 
annual produce of the capital thus originally laid out, 
and is the only fair object of assessment. A house, there- 
fore, yielding a certain rent, is^ by this method, not only 
assessed more than what land yielding the same rent is, 
but so much more as the sum amounts to, which the 
proprietor ought to lay by out of his rent, for the re- 
production of his capital. 

o 4 
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Such a division is nearly made by the landlord and 
tenant, when the latter agrees to make those substantial 
repairs which he would not otherwise be compellable to 
do. Where that takes place, the rent paid to the land- 
lord is the true profit which should be taxed, the tenant 
not being rateable for these repairs, although they are in 
effect a rent payable to the landlord in kind. But where 
the landlord is to make these repairs, and receives in con- 
sequence a greater rent, an adequate deduction should be 
made on that account, and the occupier assessed only for 
the residue. 

3 - By a per Calculating a per rentage on the purchase money, hath 
this advantage in common with that of calculating upon 
the rack-rent, viz. that where the price is fairly disclosed, 
the mode of ascertaining the rate is certain. But as the 
clear rack-rent is always the ground upon which the price 
of land is calculated, it is at best but another method of 
rating upon that rent. It is indeed more fallacious, as it 
must be taken upon a fixed standard of rent, when that 
which is actually paid may fluctuate from innumerable 
causes. A further objection may be made, where both are 
practised, namely, that they introduce into the same parish 
three distinct modes of valuing the same species of subject 
in the same rate: 1st, That of price when an estate is 
bought; 2 cl, Of rent where it is farmed; and, 3d, Of valua- 
tion fts to the fair rent, where it is occupied by the ancient 
proprietor, or by a tenant paying less rent than it is worth. 

independent of these objections to rating by a per cent - 
age on purchase money (which applies to all cases, even 
where the fee is acquired^, it is in its nature more inac- 
curate than a tax imposed on the fair annual return ; 
for it ascertains the value upon the judgment or good for- 
tune of the purchaser, instead of the actual worth of the 
thing. The rate is diminished in proportion as the real 
Value exceeds the price paid, and increased in the same 

ratio 
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Vatio where it is less : thus taking the burthen from him 
who has made a lucrative bargain, to impose it upon him 
who has made one that is unprofitable. 

But if an interest short of a fee is purchased, this mode 
of calculation becomes more complicated, and is therefore 
in danger of being still more fallacious. 

"Where it is agreed that the entire profits shall be rated 
by whomsoever enjoyed, it still remains to settle how they 
are to be ascertained. 

According to strict theory, the rate should be raised 
upon the actual value of the taxable subject during the 
period for which, according to reasonable intendment, 
the sum levied will supply the poor. 

If this principle was pursued, the farmer (supposing the. 
rates to be made half yearly) would be assessed at a higher 
proportion during autumn, in which his harvest is ga- 
thered, than in spring, when his land is more expensive 
in its cultivation, and less productive in return. The 
owners of houses at watering places would pay more 
during the season in which the influx of occasional so- 
journers increases their receipts, than when the town is 
left to its usual inhabitants. 

But the application of a theoretical principle must be 
limited by the convenience of society, or it defeats the 
object for which it is introduced. The natural deficien- 
cies and diversities of the human senses and intellect, and 
the variety of avocations and habits of those upon whom 
it devolves to make the rate, render it impossible for 
practice to follow to its utmost verge, that clear and 
steady outline which is marked out by the eye of spe- 
culation. The period for which the fund raised shall last 
is uncertain, as it depends upon the uncertain demands 

of 


Of ascer- 
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of the poor. The incessant investigation of parish officers 
cannot always lead to an unerring conclusion, and the 
expeiltes of litigation would exceed any benefit which 
. might- result from a more accurate assessment, if it could 
be attained. 

The best method therefore seems to be, that the annual 
value of the property should be assumed as the foundation 
of the assessment. That value also should be estimated 
not according to the productive return of the particular 
year in which the rate is made, but according to the fair 
average thereof, as compared with other lands in the 
parish of a similar quality. Thus lands cultivated with 
saffron ( i ), hops, or teazel, which do not yield an annual 
crop, should be taxed upon a yearly average struck be- 
tween the producing and unproductive years; lands sown 
with grass, corn, or such roots and vegetables as give an 
annual return, should be assessed upon the samq average 
annual value, without reference to the crop of the parti- 
cular year. (2) 

It seems likewise that the value is to be calculated, 
deducting only the fair annual expences necessary to 
render the property productive. (3) 


(1) See Watson Tryon, 2 Gwill. 
828. 

(2) That this is the correct mode 
of making a rate, see Rex v. Mir- 
field, 10 East, 219. ante, 132. Per Lord 
lillenborough, C. J. Rex v. Agar, 
14 East, 156. post. 205. n. (2). 

(3) w It is not enough in those 
“ cases,” [i. e. the exemption of pro- 
perty from assessment as not being 
productive] ** to shew that the ex- 
“ pence! laid out in any particular 
4< year absorbed the profil of that 


“ year, for the benefit of such ex- 
“ pences may be derived in future 
“ years, as is often the case with im- 
“ provement of farms. If valuable 
u land in the neighbourhood of a 
“ town be covered with buildings in 
“ one year, the expences of that 
M year would probably exceed its 
“ profits, but the lands would not 
“ cease to be rateable on that 
“ account.” Per Lord Ellenbo- 
rough, C. J. Rex v. Agar, 14 East, 
264. 


One 
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One objection may be reasonably made to this mode 
of calculating the tenant’s profit of land. It is not founded 
upon what he actually makes, but upon what it is sup- 
posed that he ought to make, according to sober principles 
of calculation, having respect to the actual state and 
condition of his farm. It makes no allowance for the 
difference of industry, skill, and capital, in different 
fanners. 

An assessment on the rent is exempt from this inconve- 
nience, for such deductions would be made from the 
tenant’s profit, which was not included in the rate when 
laid upon the rent. But in neither methods is there 
any allowance for extraordinary deficiencies, from the 
calamities of a particular season, or the accidental failure 
of crops. 

A scrutiny of this sort would lead to all that difficulty 
and inconvenience, which is felt in rating personal pro- 
perty. Extraordinary contingencies must always give 
rise to particular relief; but the most effectual remedy 
against the general objection, will be found in making 
the valuation moderate ; rather below than at the rate of 
profit which a tenant usually receives. This will com- 
pensate for any accidental excess of the rate beyond its 
due proportion, in which, as it can rarely occur, the oc- 
cupier will rather acquiesce, than risk the expence and 
trouble of an appeal. If by these means also some per- 
sons are in a slight degree under rated, it will be such as 
deserve the bounty, by rendering their farms more pro- 
ductive than those of their neighbours, through superior 
skill or activity. 

It has been already seen, that the rate is to be made 
upon the present value, and has no reference to specula-’ 
tive improvements, or the possible application of property 
to a more lucrative purpose. 


Objection 
to this mode 
of valuing. 


And 
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And as the value, if enhanced, should be rated ; so 
due allowance should be made where it is lessened, anni- 
hilated, or altered, by culture or neglect, by pulling 
down ancient buildings, or erecting new ones, for that 
is no injury to the parish, though the taxes thereby be- 
come heavier to the rest of the parishioners (i). But 
where land has found an actual value, which is after- 
wards diminished by the voluntary act of the occupier for 
his particular pleasure , it seems doubtful what deduction 
he should obtain on that account. 

It is unreasonable that men who from opulence are 
enabled to devote considerable portions of their land to 
gardens, hot-houses, deer-parks, and other pleasureable 
purposes, should not be rated according to the actual 
value of the fame extent of land in the fame parish of 
similar quality, which the farmer devotes to the more 
beneficial object of providing articles of the first necessity 
for mankind. The principle already stated, that the rate 
is to be imposed upon the average'annual value, and not 
the particular produce of the land, may apply in some de- 
gree, but not so strongly as it does to the instances of saf- 
fron, hops, and teazel which have been mentioned. In 
those cases, the occupier is content to forego the profits 
of one or two years, in order to receive them with advan- 
Uige in the second or third. But pleasure grounds are 


(t) Per De Grey. C. J. Kemp v. 
Spence, z Black. 1245. By injury 
the chief justice means legal injury. 
It is also observed by Lord Mans- 
field, “ If land undergoes any altera- 
tion, the assessors must take all the 
circumstances into their considera- 
tion when they are about to fix the 
> value. It would be an absurd rule 
to say, that lands not covered with 
houses should pay the same as they 
did when the houses were stand- 


ing upon them. The rates must he 
according to the value of the thing to 
be rated; and the duties increase ac- 
cording to the increase of agriculttne 
or improvement. Rex v. Gardener, 
Covvp. 84. See also Rex v. St.Luke’s, 
2 Burr. 1053. where His Lordship 
seems of opinion, that if the owner of 
lands suffers them to ke barren and 
unoccupied, they are not liable to be 
rated. Rex v. Bedwoith, ante, 159. 

«. W 


not • 
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not laid out with a view to a profitable return to the 
occupier at any time. 

The principle is thus laid down by Lord Ellen- 
borough, C. J. upon a question of rating tl \e trustees of 
a Methodist chapel: u No doubt the fair average cx~ 

“ pences ought to lie allowed in estimating the quantum 
u of the rate, but not any extraordinary expenditure 
“ which might happen to make the property unprofitable 
“ in a particular year : for where it is the subject of 
“ annual value, the money so laid out in one year will 
“ produce profit in the subsequent years. The mode of 
“ estimating the quantity of profit may be attended with* 

* difficulty. It may be asked what profit was received 
« in the case of Catherine Hall ( 1 ), when the masters and 
<fi fellows had pulled down several houses and converted 
“ the scites of the^ui into an area for ornament ; it may 
“ be said that they had it in pleasure.” (2) 

In taxing other hereditaments, such as tolls, water- of to n s aluI 
works, and coal-mines, of which the prodflee is tolerably WlU « r - 
certain, the profits of the last form a fair ground to esti- 
mate those of the rising year, unless reasons are given to 
increase or reduce it. 

But there is difficulty in cases where the profits are Uncertain 
dubious, and the amount uucertain, inasmuch as they P rofits - 
are rateable notwithstanding (3). Such are the ranger's 
profits from the king's park; for the rate is prospective (4), 
and the thing is rateable only when it produces profit (5). 

TRe assessment must therefore be either made on past 
profits, contrary to the manner of rating lands and tene- 


(1) Rex v. Gardner, Cowp. 78, (4) Durranc v. Boys, 6 Term Rep. 

ante. 196. 580., ^nd see 17 G. a. c. 38. s. 12. 

(a) Rex v. Agar, 14 East, a6i. (5) Lord Bute *>. Qrindall, 1 Term 
(3) Jones v. Maunsell, Doug. 30a, Rep. 333. a H, Black. 267. 

raents ; 
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merits; or else those which are accruing must be estimated 
by the average production of former years* 

In pointing out the inconvenience of rating real pro- 
perty by the. rack-rent, it has been shewn that the Value 
of eacli kind of property shouhl be justly estimated, not 
only with reference to its own specie^, but with regard to 
all other kind of property existing in the parish, and in- 
cluded in the rate. The same principle applies equally 
to a rate on real and personal property where the latter 
is assessed. 

Dalton lays it down, that the most reasonable way of 
taxing land is according to a pound rate; and where per- 
sonal estate, as goods, money, &c. are taxed, it ought 
to be in the same proportion as the land, viz . the value 
of every hundred pounds at 5 per ccnLjper annum . ( 1 ) 

But as the actual value of different species of property 
may be affected by very unequal drawbacks on the ground 
of necessary expenditure, and as the general return of 
profit varies in different parts of the kingdom, no such 
rule can be laid down with safety as applicable to all 
parishes. (2) 

The relative value of houses and lands in the same 
parish, vary with local circumstances, even where the 
rent is the same, for (as has been already stated) some 
drawbacks of expence may diminish the annual value of 
the one, which do not affect the other. 

K. B. will The court of king’s bench will not presume that a rate 
not presume {$ unequal ; yet they will interfere and quash one, when 
Inequality, framed upon an erroneous principle, arid the inequality 


The rate 
must be pro- 
portionate 
cm different 
kinds of 
property. 


( 1) Dalton, Just. 123. 


(a) Rex Sandwich, Dough 562. 
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is self evident on its face ( i ). But a mere difference in 
the proportional assessment of lands and houses, or of real 
'and personal property, will not induce the court to infer 
inequality, or intermeddle with the peculiar province of 
the quarter sessions, who are to judge of the equality of 
the rate! (2) 

Thus the court of king’s bench sustained a rate which 
appeared by the title to be made “ upon all occupiers of 
“ lands, at three-fourths of the yearly value of the lands, 
“ and upon all occupiers of houses, at the rate of one 
“ moiety of the yearly value of their respective houses.” 
For though the yearly value might mean the clear yearly 
value after all deductions, in which case the rate would 
be unequal, it may with propriety mean the yearly rent 
without these deductions, in which case it will not be 
manifestly unequal, and the court ought to put such a 
construction upon the title of the rate as will make it 
good. (3) 

So where it appeared by a case stated, that a rate was 
made upon real property, by assessing a moiety or half 
part of the rack-rent or yearly value of farms ; and upon 
personal, by taking the 20th part of the stock, personal 
estate, or money out at interest, and valuing the interest 
of such 20th part at and after the rate of 4 per cent, per 
annum, and then rating one moiety of such 20th part 
equally, or as near thereunto as may be; this is not 
»uch an inequality as will induce the court to quash the 
rate (4). Likewise, where it had been customary to 
make a distinction in the proportion of the rate between 

(1) Rex v. Audley, 2 Salk. 526. (3) Rex v. Brograve, supra, 

Rex Brograve, 4 Burr. 2491. S. C. n. (1). The reason, *as given here, is 
Rex v . Lakenbam, 1 Const. 116. made out of both reports, which are 
PI. 140. not very clearly stated. 

(2) Rex v. Weobty, lb. 102. PI. (4) Rex v. Hardy, Cowp.579. 
135. Rex v: Barnstable, *Fol. 26. 

and the cases, n. (1). 


farms, 
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• 

farms, which were assessed at id. in the pound, and dwel- 
ling-houses and cottages only three farthings in the pound; 
the court of king’s bench, on a case stated, affirmed the 
judgment of the sessions confirming a rate which assessed 
them all equally at the rate of id. in the pound (i), and 
the next year confirmed their order for quashing one in 
the same parish, because made upon the ancient principle 
of different proportions. (2) 

When K. B But, on the other hand, it was decided in one case, 
loHt 111 SU ^ iat w * iere re l at i vc proportion which one species of 
property bears in value to another, is stated to be the 
foundation of the assessment, and is grossly and manifestly 
unequal, the court of king’s bench will quash the rate. 
Thus where a rate was made upon a moiety of the yearly 
value or rack-rent of the real estate, and a 40th part of 
the interest on the personal, calculated at 4 per cent . they 
quashed the order of sessions confirming the rate on the 
ground of apparent inequality, although the quarter ses- 


(1) Rex *r. Butler, Cald. 93. 

(2) Rex <v. Sandwich, Bong. 562. 
In this case Lord Minsfield lays it 
down, that “ the proportion in which 
“ lands and houses respectively con- 
44 tribute, must ever depend upon 
4 ‘ local circumstances ; and if nine- 
“ tenths of the burthen arise from 
“ the houses, such circumstance was 
“ sutlicienc to influence the judg- 
44 tuent of the court below in adjust- 
“ iug that proportion.*’ This latter 
position, that the particular species 
of property which gave rise to the 
greatest burthens upon the rate, 
should be taxed in a higher propor- 
tion, seems never to have been follow- 
ed. It is laid down more equitably in 
thf following resolution of the judges 


of assize, 1683 : “ 35. Q11. If a pa- 
“ rishioncr, or owner within a parish, 
44 do briijg into the parish (without the 
44 consent of the parish) a stranger of 
“ another parish, which is, or a p- 
“ parently is likely to be burthensomt 
44 unto the parish, how may they ease 
44 themselves? 

44 Resol. By taxing such a one to 
il the charge of the rates of the poor, 
44 not only having respect to his abi- 
“ lily, or the land he occupies, but 
44 according to the damage and danger 
“ he bringethr to the parish by his 
“ folly.” Dalt. Just. tit. Poor, c. 73. 
p. 237. ed. 1727. and see Sir Nicholas 
Hyde’s opinion, lb. 225. 

But neither rule seems sanctioned 
by practice, or by any determination. 


510HS 
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sions had found in a special case that this mode of rating 
contained a relative equality. ( 1 ) 

It has never been expressly decided whether a rate must Rat ? s on / 
be made upon the full value of the property in the parish) t he valu*. 
or whether it may be laid upon a portion of that value, 
such as two thirds or one half, provided the relative pro- 
portions of value are preserved in all. It appears, how- 
ever, in the cases just cited, and in some others, that 
such rates have been questioned upon other grounds, and 
sustained, without any objection made on this account. 

Such a practice is collaterally supported likewise by the 
opinion of Lord Kenyon, who says, ** whatever the 
“ proportion of rating in a parish, whether to the full 
“ value or otherwise , the rate must be equally made on 
** all persons (2),” putting it hypothetically that a rate, 
though not made upon the full value, inay be good if 
relatively equal. There is in reality no difference in respect 
of ^assessment, which ever method is pursued; whether 
the same sum is raised upon one half, or upon the entire 
property, the calculatioifin the pound must increase or 
diminish in the inverse ratio of the sum upon which the 
fund is calculated. 

(1) Rex u Sellers and others, In- (a) Rex v. Mast, 6 Term Rep. 
habitants of Lackenliam, ante, Caid. 254 • 

J12. 
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Of rating Parishes in Aid* 

f T 1 HE poor are to be sustained by parochial districts 
in the first instance; but fcheymay sometimes be too 
numerous and burthensome for a particular parish to 
support. The 43 Eliz. c*2. sect. 3. provided therefore, 
that if the justices perceive that the inhabitants of a parish 
are unable to levy among themselves sufficient sums of 
money for the purposes of the act, the said two justices 
shall tax, rate, and assess as aforesaid, any other of other 
parishes, or out of any parish, within the hundred where 
the said parish is, to pay such sum and sums of money 
to tine churchwardens and overseers of the said poor 
parish, for the said purposes as the said justices stall 
think fit. 

But if the said hundred shall not be thought by the 
said justices able and fit to relieve the said several parishes 
unable to provide for themselves as aforesaid, then the 
justices of the peace at their general quarter session!?, or 
the greater number of them, shall rate # and assess as 
aforesaid) any other of other parishes, or out of any parish 
within the said county for the purposes aforesaid, as in their 
discretion shall seem fit. (1) 

Whenever there is any person or parish within the 
hundred in which the parish unable to maintain its poor 
is situate, of ability sufficient to shpply the deficiency, the 
rate in aid is to be made by two justices* They have 

(t) The power is given to justices of limited jurisdictions, by 43 Eli*.c. 0.3. 8* 

power 
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porter to determine the inability of the parish which ap- 
plies for assistance, and the capacity of those upon whom 
they make an order to contribute. Reported cases furnish 
no rules to guide their discretion in this particular further 
than that in one parish, where the rates amounted to 35s. 
in the pound, and were gradually on the increase, and 
the parishes called upon to contribute were moderately 
assessed, it was taken for granted at the bar to be a case 
in which two justices might interfere. (1) 

According to the words of the statute, this rate could in aid of 
be made only in aid of a parish ; but it has been de- a Vlll ‘ 
termined, that since the 13 & 14 Car. II. chap. 12. 
one may be likewise made in favour of a vill which 
maintains its poor, as being within the equity of the 
act (2) 

But although it was doubted whether a vill which sus- Made upon 
tained its proper poor, could call upon other districts to ^xua-paro. 
contribute, it is evident from the words of the act, that chul P Uc9 ' 
a vill (3), or tithing (4), or extra-parochial place (5), 
which is within the hundred, and of competent ability, 
may be rated in aid of a parish unable to support its poor. 

• 

The jurisdiction of two justices extends not only over justice* 
an hundred, when so denominated expressly, but also t 

over any other division which is called by a name synony • » miaun- 
mous or equivalent, as being equally within the intention hunted! 
of the act, although it uses the word “ hundred” only, though call 

other name. 

(1) Rex. v, Holbeach, 4 Term incorporated by 31 Geo. II!. c. 99. and 
Rep. 778. one rated in aid of the other. Rex *v, 

(x) Anon. fol. XJ., which was the St. Helen*®, Worcester, 2 Eait, 417. 
case of two villa within the game (3) lb. 

paiish, and an order upon one to con* (4) Rex v. MHIand, 1 Burr. 576. 
tribute to the other. Per Lord Kenyon (5) Rex v. Clarendon Park, i 6 
and JBuller, J. Rex v. Holbeach, sup. Vin.Abr.4ji1. Rex */. Boroujhfen, 

B.Z. See also a cast of two parish" Fol. 37. 

p a 
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Thus, where two justices made an order for rating the 
tithing of Milland, in aid of the parish of St. Peter’s in 
the same county, which was confirmed at the sessions, 
who stated upon their order, “ that the tithing of Milland 
44 lies in the same liberty of the soke with the said parish 
44 of St. Peter’s it was objected in the court of king’s 
bench, that it does not appear that the places are within 
the same hundred, as required by 43 Eliz. c. 2., for 
liberty and soke are vague terms, not equivalent to the 
known legal term 44 hundred,” and a liberty may extend 
into several hundreds. The court sent the case back to 
the sessions to be mere particularly stated : but it ap- 
pearing on the return to be substantially an hundred, 
though called by another name, they confirmed both or- 
ders. (1) 

But two justices can make no order in aid of parishes 
upon places where there are no hundreds or equivalent 
divisions. Such an order setting forth that the two parishes 
were within the county of the city of Norwich, without 
stating that they were within the hundred, was quashed 
for this defect. (2) 

# Neither can they rate a parish within their jurisdiction 
in aid of one that is not, although both are situate within 
the hundred. As where a rule called upon two justices 
for the county of Worcester, to shew cause why a man- 
damus should not issue, commanding them to tax and 
assess some parish within the hundred of Half-Shire, 
within the said county, in aid of the inhabitants of that 
part of the parish of Dodderhill which lies in the borough 
of Droitwich, in the said hundred and county, to the 
support of their poor. It appeared on the affidavits, that 
; part of the parish is within the borough and part without, 

(Rex v, Milland, 1 Burr. 576. (%) St. Benedict v. St. Peter'*, 

- zi Mod. 269. fol. 43. 


but 
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but that both are within the hundred of Half-Shire* and 
the county of Worcester. It was admitted, that the bo- 
rough of Droitwich is an exclusive jurisdiction, with a 
non-intromittant clause as to the justices of the county, * 
who therefore had no authority to enter the borough ( i ). 

That the part of the parish of Dodderhiil within the bo- 
rough, had immemorially maintained its own poor, and 
had distinct overseers, and was at present unable to main- 
tain its poor. But the court discharged the rule, being 
of opinion that the magistrates had no jurisdiction to do 
what was required of diem. 

For the section of the act says, u that if the justices 
“ perceive that any of the inhabitants of any parish are 
“ not able to levy among themselves sufficient sums, &c. 
i6 the said two justices shall and may tax, rate, and assess 
“ any other of other parishes,” &c. Having the allow- 
ance of all assessments, and the superintendance of the 
overseers’ accounts, the legislature presumed, that the jus-: 
tices would have the means of knowing the necessities of 
all die parishes within their jurisdiction. But they cannot 
have an opportunity of knowing the circumstances of 
those districts which lie out of their jurisdiction; and 
therefore to provide for all cases that might happen, the 
eighth section of the act was introduced, which gives the 
same power to borough justices, that was before given to 
county justices. So that in all Cases, the acts of magi- 
strates are to be confined within the limits of their re- 
spective precincts. 


There is one difficulty, indeed, in a case where a bo- Where on* 
rough consists only of one parish. But die argument exclusive** 


drawn thence, to shew that the county magistrates must 
of necessity interfere, proves too much, for there are in- th« act. 


stances of such towns being counties in themselves ; e.g . 


(i) Talbot v. Hubble, % Str. 1154. Rex v. Sainsbury, 4 Term Rep. 45. 

p 3 * the 
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the borough of Caermarthen ; but in such a case it is im- 
possible to say that the justices of the adjoining county 
can interfere, (i) 

whom made When the assessment is judged necessary, it may be 
* imposed in one of two ways : “.the justices may tax par- 
“ ticular persons in aid* to that parish which cannot re- 
“ lieve its own poor (a); or they may assess the whole 
“ parish in a certain sum, and leave it to the church- 
f 6 wardens to Ipvy the saftie on particular persons.” (3) 


The last is recommended as the least harsh and unrea- 
sonable, and is equally applicable to parishes and extra- 
parochial places. (4) 


Justices are The justices are themselves to make the rate, and can- 
quantum ,lot delegate their power to others. An order of two 
justices, directing the churchwardens of St. Peter and 
St. Paul to assess, raise, and levy sixty pounds for the 
maintenance of the poor of the other parish, was quashed 
on this account (5). But if they had assessed the parti- 
Overseers cular sum, it would have been good. As where two 
Senate!** 1 * 3 justices made an order that two parishes in Colchester 
should pay relief to the poor of a third, viz. the one five 


(1) Rex v. Holbeach, 4 Term Rep. 
778. 

(a) Anon. 1 Vent. 250. Skin. 759. 
Fol. 40. Rex v. Boroughfen. 1 Bott, 

35 I • P1.43.V 

(3) Case of St. Rumhald’s Parish, 
Skin. 258. Rex v. Eastchurch, 2 Salk. 
480. Rex v. Boroughfen, Fol. 437. 
Rex v. Knightly, Comb. 309. Rex v. 
Holbeach, ante, n, x. and per Buller, J, 
Ibid. The words in the text are given 
to Lord C. J. Holt, Rex v. Eastchurch. 
But it seems hard, if the rate cannot 
he made uppn the entire ability of the 
contributing pariah, as is done in 
making its own poor’s rate, but that 


it must in all cases be made upon par- 
ticular persons. In Rex v. Borough* 
fen, ut supra, the judges were of opi- 
nion, that an order on particular per* 
sons would be hard and unreasonable, 
since particular persons of other pa- 
rishes would be much exposed to the 
mercy of the justices ; and that such 
a power was hardly to be trusted with 
them ; for they may rate some, and ex- 
cuse others altogether as well able to 
pay. But the words of the statute 
are very strong. 

(4) Rex v. Boroughfen, Fol. &J, 

(5) Case of Parish of St. Peter and 
St. Paul, % Sir. XI14. 
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shillings a week, and the other eight shillings a fteek; 
arid that the overseers should collect it This ordei* was 
held well enough, and according to the right course ; 
for the justices are only to assess the quantum, and the 
rate is to be made by the overseers of the poor of th£ 
parish, (i) 

The order must therefore’ state a sum Certain (2), and 
one requiring the contributory parish to make a rate at specified, 
sixpence in the pound, was held ill for uncertainty on 
that account. (3) 

This contribution is to be made only so long as the 
inability continues ; an order therefore for the parish of 
St. Peter to pay to the officers of St. Mary, twenty 
pounds weekly u till we the said justices shall see fit to 
“ order the contrary,” is bad ; for it may be a perpetual 
order, which the justices have no authority to make ; 
since, if one of the justices die, or is removed, no other 
can* alter it (4). But if made for a specified sum per Timespt* 
week (5), or month (6), or so much yearly (7), or a c ‘ c * 
sum in gross to be levied for the whole year, it is suffi- 
cient. (8) 

It should appear on the face of the order, that the Liability 
parish which prays aid of another is unable* to maintain ad -i udsed * 

(1) Case of St. Rumbald's Parish, nite, and no set time limited; and if 

Skin. 258. an estate happened to fall to him, they 

(2) Rex tr. Knightly, Comb. 309. might apply lo the said justices. Jen* 

Case of Parish of St. Peter and St. kin's case, 2 Salk. 534. 

Paul, supra, 165. n. (5) (5) Case of St. Rumbald's Parish, 

(3) Rex v. Telscombe, x Stra. 314. supra, n. l. 

(4) Case of the Borough of Msrl- (6) Rex v t St. Helen’s in Worces* 
borough, 16 Vin. Abr. 431. 1 Stra. ter, a East, 417. 

700. But an order of muons, that (7) Rex v. Little Glen, Comb, 
the defendant should pay is. per week 241. 

towards the support of his father, till (8) Rex v. Knightly, ut supra. 164. 
that court should order to the contrary, n. (2) Rtx v. Boreughfen, Fol. 37. 
was held good, because it was indefi- 

r 4 its 
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its poor; and there must be an assertion and adjudication* 
that it appeared so to the justices who make it (i). There- 
fore, where there were two vills in one parish, and the 
order recited that one of the vills was very rich, and the 
other very poor, and that the vill that was rich did not 
pay half so much to the poor as the poor vill did, it was 
quashed for uncertainty (2). But it need not pursue the 
very words of the statute, where the allegation is sub- 
stantially the same. Thus an order of sessions, stating 
that the parish “ was oppressed was adjudged well 
enough, for it implies inability. (3) 

It has been decided also, that it should appear by the 
order, that the place on which the rate is made is not 
within the parish in aid of which it is assessed, and that 
this is necessary, although the names of both appear on 
the face of the order, and are different (4). So also, that 
both parishes are within the same hundred. (5) 

Seven 1 Several persons, who reside in different parishes, or 

berated™*^ sever *d parishes, if within the same hundred, may be 
rated at the same time by distinct orders to the relief of 
the same district. It may be supposed from the expres- 
sions used in some cases, that the justices can rate the 
entire hundred; but what seems meant is, that they may, 
when necessary, rate every parish, vill, or extra-parochial 
place, which constitute the hundred, if of ability to con- 
tribute, for it is no where distinctly laid do\\n that they 
can rate the hundred generally eo nomine. 

(1) Cobbet t>. St. Mary Lincoln, served, that the diversity of name, im- 
16 Vin. Abr. 431. But see case of ports a diversity of place, unless tbe 
Borough of Marlborough, r6Vin. 431. contrary is shewn, MSS. And if it 

(a) Anon. Fol. 25. were a vill maintaining its own poor, 

(3) Rex v. Little Glen, Comb. 241. although within the parish, the order 

(4) Rex v. Boroughfen, Pol. 36. would be good if that was made to ap- 
1 Barnard. B. R. 2. But query this pear. See ante. 

case? In Rex v, Sr. Helen’s, Trin. (5) Case of Boroughfen, Fol. 3;. 
42 Geo. HI. it was cited to this point, St. Benedict v. St. Peter’s, ^11 Mod. 
when Lord Ellenborough, C. L ob- 269. 

I * 


The 
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The justices, at their general quarter sessions, are to R a t e , by 
assess any other of other parishes, or of any parish within the sess,ons * 
the said county, where the hundred is unable to contri- 
bute to the relief of the incapable parish. They have 
jurisdiction, not only when the hundred is thus incom- 
petent, but likewise where the place praying aid is not 
situated within any hundred or equivalent division. 

Thus an order was made by two justices to assess the 
parishes of St. Stephen and St. Magdalen in Norwich, 
in aid of the parish of St. Benedict, which was not able 
to maintqjn its own poor. It was objected, that the 
parishes being in Norwich, where there was no hundred, 
the justices had no jurisdiction ; and for this reason the 
order was quashed/ But per Powel J., this is not a cams 
omissus out of the statute; and though the two justices 
have not power, here being no hundred, yet the sessions 
have a jurisdiction, and may tax the county of the city 
in part, or at large; to which the rest agreed. (1) 

As the power of two justices is confined to the hun- 
dred, within which the parish is situate, so the original 
jurisdiction of the quarter sessions is limited to places out 
of it. (2) 

Therefore, where the sessions made an original order 
to this effect ; “ it appearing to this court that the parish 
M of Dunchurch, in the hundred of Worth, being over- or£, ®‘. 

“ burthened with poor; and that the parish of Eastbridgc, within the 
“ within the same hundred of Worth, having no poor lumdn?d : 
“ relievable within the said parish, it is ordered, that the 
“ said parish of Eastbridgc be from henceforth annex- 
“ ed to the said parish of Dunchurch ; and that the 
“ occupiers of lands and tenements within the said pa-. 

“ rish of Eastbridgc be chargeable and contributory to- 
4 ‘wards the relief of the poor of the said parish of I)un- 

(r) St. Benedict** v. St. Peter’s, it {%) Per Eyre J. Rex v. Perceval, 

Mod. 169. 1 Stf. j6. 

church, 
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SJ® 


nor annex 
one parish 
to another. 


u church, the sum of twenty pounds a-year, so long as the 
“ said parish shall be overburthened, and no poor within 
“ the said parish of Efistbridge.” It was moved to quash 
this order on two grounds: ist, That it is an original 
order, which the sessions cannot make; ad, That justices 
have no power to annex parishes one to the other, which 
is in the nature of an act of parliament ; and the order 
wqg quashed for 'the first reason, (i) 


Governed 
by same 
rules in 
making or- 
ders without 
the hundred 
as justices 
within. 


As the power of assessment is granted to two justices, 
and to the quarter sessions in the same words, ^ the exer- 
cise thereof seems governed by the same rules in both 
cases ; and decisions respecting the former, equally apply 
to cases occurring under the latter. Thus, where a rate 
is made by the quarter sessions upon parishes of another 
hundred than that in which the incapable parish is 
situated, the parishes within the hundred must appear 
Jto be, and must be adjudged, by the sessions, unable to 
contribute. 


But they may make their order, “ taxing certain pae* 
“ rishes in the hundred of A. in aid of the parish of B. 
“ in the hundred of C.,” although two justices have not 
previously inquired whether any parish in C. can contri- 
bute ; and this, notwithstanding that the act gives power 
to the sessions only, if the hundred shall not be thought 
by the said justices able and fit to relieve, &c. “ For the 

“ inquiry would be useless, since, if two justices made 
“ such an adjudication, the sessions must still inquire in- 
“ to the truth of it. If no order appear, charging any 
“ parish within the hundred, it is a sufficient ground 
“ for the sessions to act. If two justices had charged any 
“ parish within the hundred, it would have stopped the 

(i) Rex v. Eastchurch,5 Mod; 397. “annexing of parishes void, and the 
% Salk. 4S0. According to the report « rest good but they took time to 
in Salkeld,the court were inclined to advise, 
consider “ so much as concerned the 

as 


ses* 
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“ sessions from proceeding. The sufficiency of the hun- 
“ dred depends oil this, whether two justices have ever 
u charged the hundred. If the said hundred shall not be 
f thought by the said justices able > that is, if the two jus- 
“ tices do not adjudge it so. If two justices should ad- 
“ judge the hundred not able, yet if other two justices 

adjudge the contrary, their charge would be good, and 
“ the sessions be ousted of their jurisdiction ( i ), not* 

4< witlistanding the first adjudication.” (2) 

But though the sessions have no original jurisdiction Appeal t« 
within the hundred, an appeal lies to them from the * ewtons •. 
justices’ order, by which its propriety may be questioned. 

The sessions may state a case for the consideration of c *s« f or 
the superior court, not only upon any point arising in an 
appeal, but also where they act by virtue of their original 
jurisdiction. 

And it seems, that if they quash an order of justices, Power to 
they have power to make a new one within the hundred, 
jn the same manner as they were enabled to make a new der quashed, 
parochial rate prior to 17 Geo. II f (3) 

Should the justices in or out of quarter sessions refuse Mandamus 
to make an order of this kind, the remedy is by applica- a 
tion for a writ of mandamus to the court of king’s bench; 
and it is immaterial, although the rule to shew cause 
command them to rate and assess a particular parish, in- 
stead of commanding them to hear the complaint But Iu Form - 
the form of the mandamus, if it is granted, should be to 
compel them to inquire, in the first place, whether the 
parish stands in need of any assistance, and to act accord* 

ingly. (4) 

(1) Id est , u original jurisdiction.” most «f the. cases upon this part of the 

(a) Rex v. Percival, 1 Str. 56. poor laws seem to be. 

(3) v. Inhabitants of Little (4) Rex v. Holbeach, 4 Term 
Glen, Com. 44 1. But the case is re- Rep. 778. 
pprted in a very slovenly manner, as 

To 
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The return. To this mandamus, as a writ of right, there must be 
a return (i), the propriety and truth of which may be 
examined by the CQurt in the manner already discussed, 
when treating of the appointment of overseers. (2) 

(1) Rex St. Mary’s in Marlbo- . (a) Ante, p. 36. 
rough, a Shaw's Pract. Just. 47. 

16 Vim Abr. 416. 



( 221 ) 


CHAPTER XIV. 


Of levying and distraining for the Poor's Rate. 


43 Eliz. c. 2. s. 4. if the rate and all arrearages be 
not paid voluntarily, present and subsequent church- ’ 4 ‘ 
wardens and overseers may levy them by distress and 
sale of the offender’s goods ; and in defect of such distress, 
he may be committed to the county goal. By 1 7 Geo II. l * 1 Geo - IT * 


c. 3§. s. 1 i.jsi 


sraceedin£ 
ir^mnslv if 


0 c 18 

overseers were empowered to 3 ‘ 


had expended for the poor’s use, and which are allowed 
to be due to them in their accounts. 


Before any step is taken to enforce payment under Demand of. 
these statutes, the rate must be lawfully demanded ( 1 ). rate * 

And if the person liable should die after such demand, 
and before further proceedings, it seems the better opinion 
and safer practice to demand it likewise from his personal 
representatives (2.) If the money is tendered by any 


(i) Semb. per Holt, C. J. E:»st 
India Company v. Jkinnfcr, i Bott. 

249. PI. 15O; and see post. 172. A 
luminous to appear before the magi, 
strates, may possibly amount to a suf- 
ficient demand, if the party attends 
and refuses payment, or neglects to 
appear before them. But it is un- 
necessary to- add, that it is more hu- 
mane at least, to make a previous de- 
mand, without which/the Justices do 

not seem called upon to issue their 
summons. The form of the warrant 
of distress in J Burn’s Just. tit. Poor 


(Rate}, states a demand made before 
the summons issues. 

(2) Stevens v. Evans, a Burr. 
1152. It remains however undecided 
whether, as the statute gives no au- 
thority but to distrain the goods of the 
offender, the goods of the person as- 
sessed to the rate could be charged 
after his death in the hands of his re- 
presentatives. Stephens r v. Evans, 
when Dennison and Wilmot, J. seemed 
to incline to different opinions. 2 Burr, 
1152. 1 Black. Rep, 284. Wallis Adnj. 

Htwit, cited lb. 


other 



Of levying and distraining 


*2X 


other than the person rated, as by the landlord on his 
tenant's account, it must be received, (i) 


to P ma C i tiun act * on debt will lie for a'poor’s rate (2), therc- 

tfatel g,S fore where payment is refused, the overseers should ap- 
ply to two magistrates of the oounty or place in which the 
district is situated for which the rate is made. This is 
usually done at what is called a petty sessions, which arc 
periodical meetings of magistrates who reside within a 
convenient extent of country, subject to their jurisdiction, 
and are held weekly or otherwise for the discharge of 
such duties as require the conjunction of at least two ma- 
gistrates to^ perform. 


» - A 4 

rtsm&sA principle of 


s6 Geo. II. 
c. 18. 


justices /■ •'JiceormTTg'mTOe uTTiVcrsai principle of the common 
perty C in P (the ^ aw * a magistrate who was liable to be rated for property 
parish, em- in the parish, was prohibited from acting in its concerns, 
powered to ^ k e j n g incidentally connected with his private inte- 
rests (3). But this interest being remote and trifling, 
and the inconvenience of sending parties from their homes 
in search of other magistrates very great, the 16 Geo. II. 
c. 18. s. 1. enables justices to act (among other things 
appertaining to their office, so far as the same relates to 
the laws, for the relief, maintenance, and settlement of 
poor persons) in all matters concerning parochial taxes, 
levies, or rates, in any parish, notwithstanding that they 
are rated to or chdfgcable with the taxes, levies, or rates, 
within such parish, &c*; but it excepts the power to act 
in the determination of appeals at the quarter sessions, in 
matters relating to the parish* 


It was formerly necessary, that magistrates should not 
only be in the commission for that particular county or 

(1) Rex v. Cotens, Doug. 4*6. (3) See post, vol. ii. 

(a) Per Dennison, J. Stephens v. 

Evens, a Burr. 1 Black. Rep. 484. 

4 


place 
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plaice for which they act; but also, that they shoulcfbe 
locally present within the limits of their jurisdiction at 
the time of acting. 

. But the latter part of this rule is dipensed with, fdfc 
the purposes of general convenience, by a modern sta- ty,a8 g.i?i" 
tule .( i ). Where a justice acts for two or more counties, c - 
being adjoining counties , and personally resides in one of 
them, any magisterial act of his, done in any one of them, 
shall be valid* as if done in that county to which it par- 
ticularly relates. 

If the magistrates should refuse to hear the overseers’ Mandamus, 
information or complaint, the court of king’s bench will 
direct a mandamus to compel them to do so (2), or they 
will grant a criminal information where they have con- 
ruptly refused. (3) 

If the mandamus is disobeyed, the court will enforce 
obedience by attachment. 

When the justices entertain the information, their first Summons, 
duty is to summon the party, or in case of death, his per- 
sonal representative, to hear them upon the complaint. (4) 

This summons should state the nature of the charge, 
and require the parties to appear at some certain place, 
and at such convenient time, as is sufficient for them to 
make appearance and defence (5). It was the practidfe 
formerly to grant a conditional warrant in the first in- 
stance to distrain in case of non-payment (6); and in a 
reported case, a mandamus was directed to justices to 

(1) 28 Geo. c. 49.8. i. (5) See the form, 4 Burn’s Just. 

(2) Rex v. Berm, 6 Term Rep. 198. tijt. Poor (Rate). 

(3) Rex v. Cozens, Doug. 426. (6) Rex v. Boroughfen,- Foley, 37. 

(4) Rex v . Bena, ut supra, n. 2. 

Stevens v. Evans, 2 Burr. 113%. 


sign 
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%ign a warrant of distress for levying the poor’s rate with- 
out summoning the party ( i )* It was conceived, that 
granting such a warrant was a ministerial act, like the 
allowing a rate ; and that it would, be useless for magi- 
strates to call a party before them, and hear a defence 
which they had no power to allow. Besides this case, 
many similar writs of mandamus were shewn to have issued 
from the crown-office in the first instance, neither stating 
the parties to have been summoned, nor requiring the 
justices to summon them. * But the court of king’s bench, 
upon mature deliberation, disregarded these precedents ; 
because a distress to levy this # rate is in the nature of an 
execution. The justices must, therefore, exercise a dis- 
cretion of inquiring into the circumstances, and it is of 
course necessary that a summons to the person who re- 
fused to pay should precede it: “ For it is an invariable 
“ maxim in our law 1 , that no man shall be punished until 
“ he has an opportunity of being heard ; .whereas, if a 
“ warrant of distress were to be issued without any pre- 
“ vious summons, the party would have no opportunity 
“ of shewing cause why the warrant should not issue 
“ against him. ”(a) 

As magistrates are civilly answerable where they issue a 
warrant of distress illegally (3): this rule is not less for 


(i) Rex v . Justices of Middlesex, 
'TCotttt. 250 . PI. 255. 

(z) Rex v. Benn, 6 Term Rep. 19S. 
Harper v. Cart, 7 Term Rep. 210. 
The form of the rule for the manda- 
mus, as settled in Rex v. Benn r was 
** To receive such information and 
M complaints as have been or shall be 
“ duly laid before them, against such 
u persona as have neglected or refused 


** or shall neglect or refuse to pay the 
<c same respectively assessed on them 
** by a certain rate or assessment, made 

“ on — —last, for the relief of 

“ the poor of——, in the coun- 

" ty of , and to proceed there- 

“ upon to levy the said several sums. 

(3) Harper v, Carr, supra, n. (1). 
Nutting v. Jackson, Loft, 249. 


their 
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their benefit* than it is for that of the person whose goods 
are liable to distress, where he neglects to pay liis rate. 

The proceedings before the magistrates being in the 
nature of a civil execution ( i ) lor the purpose of levying 
the assessment, personal service of the summons seems 
unnecessary; and it is sufficient to leave it with some in- 
mate of the defendant’s at the house where he usually re- 
sides. But if the object be to commit him to prison as 
an offender in default of a distress, it will be the fairest 
way to serve It personally. 

The party being thus served, either refuses to obey, 
or appears in conformity to the tenor of the summons. If 
he does not appear, or offer such a satisfactory excuse as 
ought to induce the magistrates to postpone the hearing 
until another time, the warrant of distress should issue 
upon proof of service of the summons. But if there be 
any just reason to suppose that granting the warrant may 
subject the justices to an action, such as, that the rate is 
void for any cause ; as, for instance, that the place for 
which it is made is without their jurisdiction ; they may 
require the parish officers to shew that their act in grant- 
ing the warrant will not be illegal. But they can inquire 
no further than is necessary for thik purpose, since they 
are civilly answerable in no other cases to persons who 
may be aggrieved by their warrant. 

If the defendant appears, he may shew for cause why 
the warrant should not issue, any thing which amounts to 
payment, as, that the sum at which he stands rated has 
been tendered by him, or by some person on his behalf, 
and refused, and that he or they are still ready to pay 
it (2). That he has paid the assessment to one of the 
parish officers, who has not accounted for if (3) 

(1) Ante, 224. (3) Per Lord Kenyon, Re* v. 

(2) Rex v. Coseos, Bong. 426, Bonn, 6 Term Rep. 198. * 

vol 1. 8 He 


Service of 
Summons. 


When party 
docs not 
appear. 


Causes to he 
shewn a. 
gainst grant- 
ing the war- 
rant: 

1. Payment. 
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Jie may also urge any circumstances which shew the 
rate to be a nullity, into which the magistrates might in*, 
quire of their own accord. Such as, that public notice 
has not been given of the rate in the church on the next 
Sunday after it was allowed by the justices ( i ). That the 
place for which it was made is not within their jurisdiction, 
or that it is not made for the. proper district (z). That 
the subject for which he is assessed is not by law rate- 
able (3). That he is not liable to the rate, either as not 
being the occupier at all (4) or as not being a rateable 
occupier (5 ). For if the rate is void, those who are rated 
may treat it as a nullity ; and the warrant being illegal 
where the assessment is so, the magistrates are not com- 
pellable to issue one even by mandamus ; and the court 
will not grant the writ for that purpose, since it would be 
no justification in an action of trespass brought for a dis- 
tress taken under the warrant. (6) 

But not an Buttio other circumstances can be inquired into at this 
overcharge. Scaring, excepting such as amount to payment, or prove 
that the rate is a nullity. The quantum, or any over- 
charge in the rate, is only to be controverted by an ap- 
peal to the quarter sessions. If the defendant omits to 
dispute it there, he is supposed in legal construction to 
have acknowledged the propriety of his assessment; 
neither can the magistrates refuse their warrant,* from the 
party’s utter inability to discharge his quota, although it 
may be a good ground for appealing against a rate made 
upon him, for personal property. (7) 

(1) Rex Newcombe, 4 Term (4) Milward v. Coffin, % Black. 

Rep. 368. 133 *« 

(2) Nicholas v. Walker, Cro. Car. (5) I.otd Amhertt v.Lord Somers, 
394. Rudd v. Foster, 4 Mod. 157. % Term Rep. 372. 

Peart v. Westgarth, 3 Burr. 1610. (6) Rex v. Newcombe, 4 Term 

Rex v. Justice? of Gloucester, cited in Rep. 368. 

Harper v. Carr, x Term Rep, 270. (7) Per Lord Mansfield, Rex v. 

(3) Jones v. Maunsell, Doug. 302. Uffcukne, 2 Const. 3 Edit. 233% PI. 
Lurd Bute v. Grind all, Term Rep. 262. ante, 68. n. (4) 

338. 2 Hen. Eltck. 267. 



s. Nullity 
of rat«. 


»3 


For- 
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* Formerly, if notice of appeal was given, it took away 
the magistrate's jurisdiction to distrain until the appeal 
was either abandoned or decided; but now, by 41st 
Geo. III. c.23. s.i. the justices may proceed to recover 
by distress, so much only as the person then rated, or any 
other occupier of the premises was rated in the last effec- 
tive rate. (1) 

The justices do not act ministerially, but have discre- 
tionary power to grant or refuse the warrant (2). Bbt 
where no sufficient cause is shewn against granting it, 
they must issue it. 

The assessments in a legal rate become due from the 
moment that it is allowed and published ; and may be 
demanded, and the warrant granted before the time has 
expired for which the rate is made. (3) 

A general warrant of distress is not sufficient (4). It 
must state specially the name of the person upon whose 


(1) The act, which is drawn with 
great caro and accuracy, extends to 
rates upon personal as well as real pro- 
perty. The former can be hid only 
on the person, and is comprehended 
under the first provision, “ than the 
person so rated shall have been rated 
“ in the last effective rate.” But as 
teal property may have been occupied 
before making the rate appealed againft, 
the act requires the appellant to pay the 
contribution to which hit predecessor 
submitted or was adjudged liable, and 
exempts him from an immediate ad- 
vance of any surplus which may be 
supposed the fairground of hia appeal. 
Wh^n promises have been rated as an 
undivided subject of occupation, and 
are afterwaids split into distinct hold- 


ings, and there is an appeal against a 
rate by which they are thus for the 
first rime assessed, it reems as if no 
remedy was provided for apportioning 
the rate, or recovering the respective 
proportions of the old assessment due 
from each of the new tenants previous 
to the determination of the appeal; 
and this would scarcely have been 
practicable, as the amount of their 
seveial quotas may be the ground of 
appeal. 

(a) Per Lawrence, J. Harper 1* 
Carr, 7 Tetm Rep. 270. 

(3) Chari wood v. Best, 1 Bott,243. 
PI. 134. But it Is not u#ual to express 
any time in the title of the rate, 

(4) Tracey v. Talbot, t Salk, 531. 


Of granting 
warrant 

ponding on 
appeal. ♦ 


When war- 
rant tnay be 
granted. 


Its sub- 
stance. 
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goods the levy is to be made, the rate upon which it is 
granted, and the sum assessed and directed to be levied ( i )• 
The sum will either be, ist, The whole assessment in the 
rate: 2d, A part of it proportioned to the time of 
occupying the premises, bv 17 Geo. II. c. 38. s. 11.: 
3d, Under 41 Geo. III. c. 28. s. 2. in case of notice of 
appeal the amount of the last effective rate on the person 
appealing, or upon the premises for which he is assessed : 
Or, 4th, The sums at which the several parties stand 
assessed in the amended rate, if the appeal has been heard 
and allowed before the warrant issues. 

or the time By 27 Gco.II. c. 20., in this and all other cases where 
n the justices have power to levy by distress, the warrant 

must direct the goods and chattels so distrained to be 
sold within a certain time limited therein, not less than 
four, nor more than eight days; unless the sum for which 
the distress is made, together with reasonable charges of 
taking and keeping it, be sooner paid. 

One for two One warrant may be granted to compel payment of 
Tat#f * two assessments under different poor's rates due to the 
same parish by the same person ; but it is more prudent 
to make separate warrant, since, otherwise, if one of 
the jates be Illegal, the warrant which enforces payment 
of the aggregate sum is bad. (2) 

Of the levy: When the warrant is thus issued, it becomes the duty 
pf those to whom it is directed, to levy under it, and they 
are alone answerable for their conduct, if it is good in 
its form, and properly granted. (3) 

(1) See the form, 4 Burn's Just. (3) Hutchins v. Chambers, 1 Burr, 
tit. Poor (Rate). 579, Newton v. Young, 1 New 

(a) Admitted in Mil ward v. Coffin, Rep. 187 . 
a Black. Rep. 1330. Patchett v. 

Bancroft, 7 Term Rep. 367, 

* As 
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As to the place in which this levy is to be made, the 
most obvious is the parish for which ihe assessment is 
made. 

But where the offender had no chattels within the 
parish, a levy under the warrant in the adjoining parish 
where he had goods and resided, was held well, without 
the help of statute, both parishes being situated in the 
same county, within the magistrates' jurisdiction, (i) 

But now, by 17 Geo. II. c. 38. s. 7. the goods of any 17 Gpo.ii. 
person assessed and refusing to pay, may bo levied by 
warrant of distress, net only in the place* for which the 
assessment is made, but in any other within the same 
county or precinct. 

If sufficient distress cannot b? found in the said county in a difoi- 
or precinct, on oath made thereof before some jii<ioe of entcount ) r * 
any other county or precinct (which oath shall be certified 
undc*r the hand of such justice on tilt* said \. arrant), such 
goods may be* levied in such other county or precinct by 
virtue of such warrant or certificate. 

Any person aggrieved by the distress may appeal to the Appeal 
next quarter sessions of the county or precinct for which 
the assessment is made, who are required finally to hear 
and determine the same. 

And by 33 Geo. III. c. 55. s. 3., in all cases where any 
penalty, forfeiture, fine, or other money, may by the 
warrant of any justice or justices of the peace directed 
to be levied by distress and sale of the goods and chattels 
of any person or persons ; if sufficient distress cannot be 
found within the limits of the jurisdiction of the justice 

(1) Hampton v, Lammas, Holt, C. J, Lord Raym. 

2 3 * ' r Z 
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granting such warrant of distress .; on oath thereof made 
by one witness, before any justice of the peace of any* 
other county, riding, division, city, borough, town cor- 
porate, or place, (which oath shall be by him certified by 
indorsement on such warrant,) such penalty, forfeiture, 
fine? or other money, or so much thereof as may not 
have been before levied or paid, shall and may, by virtue 
of such warrant and indorsement, be raised and levied 
by the person or persons to whom such warrant of distress 
shall have been originally directed, by distress and sale of 
the goods and chattels of such person or persons, in such 
other county, riding, division, city, borough, town cor- 
porate, or place ; and the money arising by such distress 
and sale, shall be applied and disposed of for such pur- 
poses, and in like manner, as if sufficient goods and 
chattels of such person or persons had been found within 
the jurisdiction of the magistrate originally granting such 
warrant; and if no such distress can be found, such 
offender or offenders shall and may be forthwith pro- 
ceeded agni.^t according to law: provided always, that 
no justice wl.o shall endorse any certificate upon, or 
authorise tiie execution of any such warrant of distress 
which may not have been granted within his jurisdiction, 
shall be answerable or accountable for any irregularity 
which may have been committed or done, in or about 
the obtaining or granting of such warrant of distress. 

*7 Geo. *. When the officer executes the warrant, he is required 
c by 27 Geo. II. c. 20. to shew it upon demand to the per- 

son whose goods and chattels are distrained, and to suffer 
a copy of it to be taken. ( 1 ) 

In taking goods under a warrant of distress, the law 
gives a power in some respects different from that which 

(1) See Fletcher v. Wilkins, 6 East, 283. Post, vol. 2. 

obtains 
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obtains in distresses made by landlords for recovery of 
rent 

Undgr the statutes relating to levying a poor’s rate, Goods ex- 
two sorts of things found on the premises of the person 
distrained are protected from his statutory execution, 
ist, Such as are not the actual property of the person 
rated, and refusing to pay ; the act of Eliz. expressly 
requiring, that the sum due shall be levied by distress and * 
sale “ of the offender's goods." But although a transfer 
of property in them has been made to a creditor, yet if it 
be done secretly, and the former owner continues in pos- 
session, they are to be considered as the property of the 
actual possessor, and are liable to execution as his. (1) 

2d, Things affixed to the freehold, and which there- 
fore do not come properly under the legal denomination 
of “ goods,” as they arc called by the act of Eliz. or 
44 goods and chattels,” as by the subsequent statutes. (2) 

Things in actual custody and use cannot be seized as Goxhpir- 
a distress for rent; such as an axe in a man’s hand (3); tn,1 y 
the horse on which he is riding (4) ; or the loom that he 
is working at ; since to permit them to be taken away 
from the possessor, must perpetually tend to a breach of 
the peace. (5) 

And although this point had only l>ecn determined with 
respect to distresses for rent, and not for poor-rates ; yet 
the same tenderness for life, and respect to the intemperate 


(1) Edwards v. Harben, a Term (a) Gorton */. Falkner, 4 Term 
Rep. 587. Bafnford v. Baron, lb. n. Rep. 569. 
and see the distinction taken in Kidd (3) Ibid. 
v. Rawlinson, % Bos. It Pul). 39. Bull. (4) Storey v. Robinson, 6 Term 
N. P. 158. Rep. 138. 

(5) IhM. 

2 4 


passions 
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passions of mankind, seem to require that the protection 
should extend to them, in the latter case, when there is a 
sufficiency of oilier goods on the piemises to satisfy the 
warrant. (1) 

^r'vileged 1 g 00 ^ s °f the offender are in other respects less 

1 8 privileged, than where the remedy is applied for the re- 

covery of rents. For as things distrained may be sold, 
the proceeding, though called a distress, resembles more 
nearly an execution. Things tlierefore which areliolden 
privileged by common law, at least sub modo in the case of 
rent (2,; that is, which arc exempt from being distrained 
upon, while a sufficiency in value of other goods remains 
on the premises, obtain no such privilege here. 

of Thus it has been held, that beasts of the plough may 
r ‘ 1 r1i ‘ be taken as distress for the poor’s rate, although there is 
at the time more than a sufficiency of other goods upon 
the premises to satisfy the demand (3). Hence it may be 
safely relied upon as a general position, that all goods, 
being the property of the person rated, which can be 
taken as a distress for rent, may be taken also in satis- 
faction of the poor’s rate. 

«>olT C &c inone 3 ,T ma y distrained (4), or ^he working 

tools of a cooper lying in his shop for the purpose of 
carrying oil his trade (5); nay, the very wearing apparel 

(i) There is a considerable dis* (2) See Gorton v, talkner^Term 
tinction between the cases of distress Rep. 569. 

for lent, and for a rate. The latter is (3) Hutchin v. Chambeis, 1 Burr, 
in the nature of an execution by a 579. also 3 Salk. 136. 
warrant granted by a public magistrate, (4) East India Company v. Skinner, 
to which the party is bound to pay Ibid. 242. PI. 230. 
obedience ; bur a distress for rent is a (5) Edgecomb r. Sparks, 2 Show, 
summary remedy permitted to the 126. Simpson v.Martopp, Willes, ji 2. 
landlord, who is interested in the ques- 3 Com. Dig. tit. Distress, cites Sand, 
tton. See Anon. 3 Sulk. 136. Moyse Obs. on S. 22 Car. 2. ch.x. p. 39. 
w. Cocksedge, Wiiles’ Re P . 636. Goitonw. Falkner, 4 Term Rep. 569. 
Hutchins t>. Chambers, 1 Burr. 579. 


of 
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of his wife and children, if taken while not in actual 
use ; as, when those who wore them are in bed (i). But 
the officers can not justify breaking by violence into the 
house, in order to seize the goods. (2) 

The goodh are to be publicly sold at the time directed bc 

in the warrant, unless the sum due, with reasonable 
charges for taking and keeping the distress, is previously 
paid. 

When sold, the officer who makes the distress is em- 
powered by 27 Geo. II. c. 20. to deduct the reasonitble 
charges of taking, keeping, and selling the distress out of 
the money arising by the sale ; and the overplus, after 
fully satisfying and paying these charges, and the sum 
directed to be levied, is to be returned on demand to the 
owner of the goods and chattels distrained. (3) 

If the officer docs not take sufficient goods by his first Where a 
distress to satisfy the exigence of his warrant, he may second 
make a second under it for that purpose (4), although he d,stre3S * 
could have taken enough upon his first coming on the 
premises (5). This is beneficial to the person distrained 
upon, as it enables the officer to act with moderation 
and tenderness, in not taking too much, which he must 
otherwise do in order to secure himself, if he could not 
come a second time to make good the deficiency ( 6 ). 

On the other hand it seems advantageous to the persoh 
levying, since although it has been determined, that a 
general action of trespass cannot be maintained against 

(1) Biksct'v. Caldwell, 1 Butt, 249. execution, the necessary expences of 

n. a. , the levy are incidental thereto. Moyse 

(2) Per Lord Ellenborough. C. J. v. Cocksedge, Willes' Rep. 636. 

Bell v. Oakley and others, Maidstone (4) Hutchin v. Chambers, 1 Burr, 
summer assizes, 1813. 579. 

(3) Parish officers might have done (5) Ibid. 

so previous to this act where they did (6) Hutchin *v. Chambers, 1 Burr, 
not appear oppressive or extravagant, for 579. 
the distress being in the nature of an 


him 
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him for taking an excessive distress, where the goods 
levied upon are of arbitrary and uncertain valife ; yet the 
party injured might have a special action against him upon 
the statute of Marlbridge. ( i ) 


Commit ^ there should be no distress, the party may be com- 
"pa^y to mitted by warrant of two justices to the common gaol, 

ftmh. there to remain without bail or mainprize, until he dis- 
charges the sum at which he is assessed (2) ; and when it 
is intended to proceed to this extremity, the sum- 
mons to appear before the magistrates should be served 
upon the defendant in person. But no parish ought to 
take this course, unless by way of punishment, where the 
defendant has fraudulently concealed or disposed of his 
goods. 


* Formerly, if payment was enforced even from those 

Of payment _ 1 . . 

where the who aid not appeal, and the rate was afterwards quashed; 

terwards^* the justices who granted the warrant of distress, and the 
quashed. officers who acted under it, were liable to an action of 
trespass, as having entered the premises of the person 
distrained upon, and taken his goods without lawful 
powers ; and those who had voluntarily paid their pro- 
portion, might in many cases harass the collector by an 
action for money had and received under a void autho- 
rity. 


These mischiefs were remedied by the act for the better 
collection of the poor’s rates, 41 Geo. III. c. 23. It 
provides, that when it is necessary for the relief of the 
persons appealing, the sessions shall quash the rate ; but 
that all and every sum of money charged by such rate on 
any person, may be levied by such means, and in such 
manner, as if no appeal had been made against it ; and 
all sums charged therein, which any person charged 


(z) Hut chin v. Chambers, i Burr. (a) Even for a penny. Moyse v. 
57a. Cockstdge, nipra. 233. (3). 

therein 
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therein shall pay, or which shall be levied or recovered 
from him, shall be taken as payment on account of the 
next effective rate. 

It has been already seen, that the sum at which the 
person rated and appealing, or any former occupier of 
the premises, was rated in the last effective rate, may be 
recovered by distress notwithstanding the appeal, but no 
more. 

Sect. 4. provides further, in consideration both of those 
who are to enforce, and those who are to pay the rate, 
that where it is quashed on appeal, the sessions may order 
any sum charged in and by such rate, or any part thereof, 
not to be paid, and then no proceedings shall, after the 
making such order, be commenced, and if previously 
commenced, they fhall be no farther prosecuted to en- 
force payment in any sum which shall be so ordered not 
to be paid. 

Provided also, that no justice, constable, peace-officer, 
or other person, shall be deemed a trespasser, or liable to 
any action, for any warrant, order, act, or thing, which 
such justice, &c. shall have granted, made, executed, or 
done, for the purpose of enforcing payment, before he 
shall have had notice in writing of the order for non- 
payment 


Sect. 


Sect. 
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CHAPTER XV. 

Of ascertaining what Poor the Parish are bound to 
maintain . 

Origin and History of the Law of Settlements . 

TT is difficult to trace with precision the law of paro- 
^ chial settlements to its original foundation. 

The poor, as regulated by act of parliament, were 
originally distinguished into two classes : beggars able to 
work, whom it punished with severity as criminals; and 
beggars, who being unable to maintain themselves from 
age or bodily infirmity, were compelled to seek their 
support from the alms of charity. 

The settlements provided for this latter class of un- 
fortunate people, are easily followed through the statute- 
book. The earliest act directs, that beggars impotent to 
serve shall abide in the place where they be dwelling at 
the time of the proclamation of »tne statute ; and if the 
cities or other towns will not, or may not suffice to main- 
tain them, then they shall draw themselves to other towns 
Within the hundred, or to the towns where they were 
born, within forty days after the proclamation made, and 
there shall continually abide during their lives. (1) 

But as it frequently happened that the indigent had, 
from accidental circumstances, least means of exciting 
compassion in the place of their nativity, 1 1 Hen. VII. 


(1) 12 R» 11. c. 7, 


C. 2 . 
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t. 2. conceded to the unfortunate beggar a more ample 
circuit for the exercise of his fortuitous means of sub- 
sistence, by declaring that all beggars shall go and abide 
in that hundred where last he dwelled, or where he is 
best known, or born. The restriction to the hundred 
u where the person was best known,” was too indiscri- 
minate to determine any thing, and nearly amounted to 
a general licence to beg throughout the kingJvun. The 
19 Hen. VII. c. 12. therefore, limited this yj.Vuc do- 19 h. 7. 
scription, by enacting that they shall 'go and abide in the c,,z * 
city, town, or hundred, where they wore born, ortlse 
to the place where they made last their abode for the 
space of three years; and this conti: mod to be the rule 
of settlement ill subsequent statutes pas.vxl agaiusi va- 
grancy, in the reign of Henrv VIII., Ids sou Edward, 
and daughters Mary and Elizabeth. (1) 

The 14 Eliz. c. 5. after enacting that the justices shall 14 Eliz. 
appoint within their divisions neat and convenient abiding c> 5 ‘ 
places to settle the aged and impotent poor, for their ha- 
bitations and abiding*; tnivcu, that the mayor of Lon- 
don, and the mayor, sheriffs, bailiffs, and othei head 
officers, of every other city, borough, o T town corporate, 
and the constables, or tithing men of the several hun- 
dreds within all and every the said shires in England and 
Wales, in all and every such abiding places within their 
hundreds, limits, and precincts, as shall be appointed to 
settle the poor people in, shall once a month make search 
’ of all the aged, impotent, and Lime persons within the 
precincts of their jurisdiction; anil aii such as they shall 
find not being bom within that division, nor dwelling 
within the same three years, (except lepiose and bedrid 
people,) shall cause to be conveyed on horseback, cart, 

(1) 22 H. VIII. c; 12. »7 H. VIII. c. 5. 18 Eliz. c 3. See all these 

c. 15. I Ed. VI. c. 3. 3 & 4 Ed. VI. statures collected in Dr. Burn’s History 
c. 16. 5 & 6 Ed. VI. c. a. z k 2 P. of the Poor Laws, chap. 4> p* 60. 

Si M. c. 5. y Eliz. c. 3. 14 Eliz. ed, 1764. 


or 
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or otherwise, to the next constable! and so from constable 
to constable, till they be brought to the place where they 
were born, or most conversant by the space of three years 
next before, and there to be put in the abiding place, or 
one of the abiding places appointed for the habitation of 
the poor people of that country. 

By the more eprly of the statutes, the poor .were re- 
quired to remove themselves to the places pointed out for 
their settlement. This direction was subsequently en- 
forced by the penalty of being punished as ^vagabonds, 
when they neglected to obey.. But the law of removals 
directing tJiem to be conveyed thither, as to their place 
, of settlement, in the manner already recited in 14 Eliz. 
c. 5. was originally established by 1 Edw. VI. chap. 3. 
The, 1 Jac. I. c. 7. made a further alteration, ordaining 
that rogues, vagabonds, and sturdy beggars, should be 
sent to the place of their dwellmg, if they had any, and 
if not, to the place where they last dwelt by the space of 
a year, if that can be known, by their confession or 
otherwise; and if that cannot be known, then to the 
place of their birth. 

These statutes draw in other respects a wide and proper 
distinction between rogues and vagabonds, who have re- 
course to begging in the love of idleness and vice; and 
beggars who are compelled by decrepitude to glean the 
necessaries of life from the pity of their fellow-creatures. 
But they prescribe the same places, viz. cities, towns, or 
hundreds, for the settlement of beggars of both descrip- 
tions, and establish the same criterion of settlement for 
hoth; namely, birth , and dwelling or inhabitancy for tliree 
years, without regard to the capacity or situation in which 
they lived there; and placed them equally under the ju- 
risdiction of the justices of the peace. 


It 
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It is evident from reported cases, "add the opinibns of 
learned judges,' that their sole object was to suppress va- 
grancy, and regulate the wandering poor who came un- 
der the description of beggars. 

Thus Flemming Chief Justice, in a case between Weston 
and Cowlcdge, 1 1 Janies I. declared, that “ young chil- 
M dren whose parents are dead, are to be set at work, 
“ relieved, or maintained, at the charge of the town 
46 where they were dwelling at the time of the death of 
“ their parents, and are not to be sent to their place of 
“ birth, &c. £or if the parents are not rogues, we 
u may not make the chi Id ren rogues except they wander 
“ abroad and beg ( j ).” So it is held in the resolution 
ascribed to the judges ih the time of Elizabeth: “ That 
“ no man is to be put out of the town where he dwelleth, 
" nor to be sent to his place of birth or last habitation, 
“ but a vagrant rogue ; nor to be found by the town, 
" except the* party be impotent (2).” And also, that 
“ such persons as be of any parish , and have able bodies 
“ to work, if they refuse to work at such wages as are 
* taxed or commonly given in those parts, are to be sent 
“ to the house of correction, and not to their place of 
“ birth or last dwellings by the space of a year.” (3) 

Dalton, when speaking of persons who having had 
houses, but whose leases are expired, and of servants 
whose times of service were ended, observes, “ that such 
“ persons must not be sent out of the town where they 
“ so last dwelled or served : neither are they to be sent 
u from thence to their place of birth or last habitation, 
“ but are to be settled there to work, being able of body ; 

(1) Dalt. Just. tit. Poor. chap. 73. (3) 10 Resolution of judges, temp. 

P- *17. edition 1747. Eli*. Lamb. Eirenarch. p. 409. B*- 

(4) Resol.* 9. Lamb. Eirenarch. tween the villa of Suck ley and Whit- 
book 4. chap. 7. p. 409. ed. 1630. born, Z4 C. 1 . 1638, 4 Bulst. 357 - 
Dak. Just. Id. 447. 


*11 
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“ being impotent, are to be there relieved : and yet 
“ if such persons shall wander abroad begging out of 
u that parish, then they may be sent as vagabonds from 
“ the place where they shall be taken wandering or beg- 
ci to their places of birth,” &c. (i) So it was laid 
down by Sir Francis Ilarvey, Jthat u justices of peace, 
“ especially out of their session, were not to meddle 
cc with the removal or settling of any ppor, but only of 
cc rogues.” (2) 


And where a person could not be removed as a wan- 
derer, it is said to have been the common law as far back 
as from the time of the Mirror, that the parish was to 
maintain him when actually chargeable. ( 3 ) 


Parliament seems to have interfered no further respec- 
ting the Settled Poor , than to provide a fund for their relief. 
As theyneitlier defined nor enumerated the circumstances, 
which should constitute a settlement, and dr Aw a distinction 
between the refident inhabitant, and the wanderer or va- 
grant, it becomes difficult to trace the period at which 


(1) Dalt. Just. Ibid. 228. Parish 
of Hardingham <v. Parish of Brisley, 
Mich. 1649. Styles* *68, a Bott, 306. 
VI. 345. 

(a) Summer assizes at Cambridge, 
1629. Bod. Dalt. 228. Lord Hard- 
wire, however, seems to intimate a 
contrary opinion, where he ohserves, 
“ And though the notion of settle- 
ments of poor persons had not ob- 
tained at the time when the act of 
5 Eliz. c. 4, was made, as it has done 
since, yet it was a mistake of one of 
the counsel to say, that the 33 Eliz. 
was the first act relating to the settle- 
ment of poor persons ; for 27 H. VII!. * 
c. 25. which is printed in Rastalle’s 
edition of statutes at large, establishes 
a settlement for such as have been 

16 


born or dwelt three years in any pa- 
rish ; there was a svibsequent statute 
1 Ed. VI. c. 3. But, indeed, the 
present notions of settlements have 
taken their rise from 13 k 14 c. II. 
c. 12. St. Nicholas v. St. Peter’s, 
Burr. 5. c.91., % Const. 370. PI. 401. 
See also the opinion of Gould, J. 
Steel v. Houghton et Ux. 1 H. 
Black, 56. 

(3) Per Foster, J. Rex v.Aythrop 
Rooding, Burr. S.C. 412#! 2 Bott, 
474 . Ph 493 - By Gould, /.Steel v. 
Houghton et Ux. 1 H. Black. 57. 
But the opinion of Lord Mansfield 
and Dennison in the first case, and also 
that of Lord Loughborough in the 
last, seem contrary. 


those 
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those criteria which are now held to ascertain it were first 
established. 

By an old law, “ a stranger, or he who Cometh gtiest- 
u wise to an house, and there lieth the third night, is 
M called an Hogenhync or Ageiihine ; and after the third 
“ night, he is accounted one of his family in whose 
“ house he so lieth (r).” And Minshieu, verb. Hogenhync 
& uncouth , saith, that uncouth signifies incognitos^ and is 
used, in ancient Saxon laws, for him who cometh to an 
inn gaestwisc, and lieth there two nights nt the most ; 
and that by the laws of Edward, and of the Conqueror, 
hospcs triton noctium , if he did any harm, his host was 
answerable for him as for one of his own family ; and 
that if he tarried any longer, then he was called Hogenhync 
or Agenhinc , that is, familiar is. So that it seemeth in 
those times, that to lodge in a place for three or four days 
together, was counted a settling. (2) 

But this law appears to have been made not for the 
purpose of ascertaining the poor man's settlement, but as 
a wise measure of police and general security. (3) 

The first regular definition of lawful settling, other 
than what is declared by statute for vagrants and beggars, 
is in the resolutions of the judges of assize in 1633, which 
state, that “ the law unsettleth none who are lawfully 
“ settled, nor permits it to be* done by a practice or 


(x) Terms de la Ley, voc. Hogen- (2) Per Fortesctte, J. Rex v. St. 
hint*. Secundum ahtiquam consuctu- Peter’s in Oxford, Fol 193, 2 Bott, 
dmem dici'poterit de familu alicujus 275 PL 317. Opinion of Lee, C. J. 
qui hospitiurl! fuerit cum alio per tres Rex v. Sowton, Burr. S. c. 128, and of 
noctes; qui primS nocte dici poterit Gould, J. Steel •u. Houghton et Ux. 
Uncouth ; fccundS, Gust ; tertia nocte 1 H Black. 55. 

Hogenhine. Bract, de Leg. fcl. 124. b. (3) I Black. Com. 114. 

But in Bar. observ. on the statutes, it 
is said to be the Saxon appellation for 
a villain, p, 234. 

VOL. J« 
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44 compulsion ,* and every one who is settled as a native, 
« householder, sojourner, an apprentice, or servant for 
** a month at the least, Without a just complaint made to 
« remove him or her, shall be held to be settled.” (i) 

It seems further, that it must be an inhabiting with the 
purpose of making the place an home* For it is laid 
down in the same resolution, that “ a nurse child* or 
46 scholar at the grammar school, or at the university, or 
46 persons sent to the common gaol, hospital, or house 
44 of correction (being impotent), are not to be esteemed 
44 as persons to be settled there, more than travellers in 
44 their inns ; but their settling is where their •parents are 
44 settled ; and children born in common gaols and houses 
44 of correction, their parents being prisoners, are to be 
46 maintained at the charge of the county.” (2) 

So in a question of settlement submitted to Sir Wil- 
liam Jones and Sir James Whitlock, judges of assize in 
1629, prior to the date of these resolutions, it appeared 
that a woman having young children, and travelling from 
A. to E. died in B. an intermediate parish, leaving her 
children there : the judges were of opinion, that the chil- 
dren were settled in the place of their birth, and not 
where the mother died in transitu . (3) 


(i) See C. J.Holt’s opinion, Weston 
Rivera v. St. Peter** Marlborough, 
a Salk. 49}. 26 ResoL of Judges of 
assise 1633. D.ilt. 23. Dalton re- 
cites it thus, p. 289. u Every one 
11 who is settled at a native, an house- 
*• holder, sojourner, an apprentice, ox 
k a servant «rerained for one month,** 
#tc. This seems te confine the month** 
residence to the case of a servant, an 
explication ef which the original reso- 
lution seems capable, see post. 249. 
el seq. 


(2) 32 Resol. eod. Dalt. 337. M 
Cur. Taking a boarder to school will 
not make him an inhabitant, for he 
has bis maintenance elsewhere; the 
same of a nurse child; one . put to 
board is no sojourner within the act ; 
sojourning » the act of a free mind, 
but putting to board, perhaps, is not. 
Rislip Hendon and Harrow, Fort, 
3 ti. 

(3) a Bulst. 35 x. 


A person 
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A person who became a settled inhabitant by any of Relief of 
these means, could not be removed unless by his own 
act, and if he afterwards became impotent and poor, he 
was entitled to relief from the parish funds. 

The district from whence the fund for maintaining the Settlement 
poor was raised, almost of necessity determined the limits by P MI$he, ‘ 
within which those for whose use it was levied, and by 
whose officers it was administered, should be accounted 
settled. The fund for the poor’s relief was ordained to 
be collected by parishes and placed under parochial admi- 
nistration and superintehdance, by 27 Hen. VIII. c. 25 ; 
but the 14 Eliz. c. 5. seems to be the first statute in 
which the term, settling poor people is made use of. The 
poor’s rate, however, was directed to be raised by pa- 
rishes, and placed under the control of parochial officers 
in the time of Queen Elizabeth, from whence it may be 
safely concluded that the origin of parish settlements is to 
be referred, either to her reign or to that of her fether( 1 ). 

It is observable, indeed, that the legal decisions and opi- 
nions already cited, although of a later date, use the 
word “ towns,” in reference to settlements ; but it is 
plain that it is considered as a denomination synonymous 
with “parishes” 

Although a person thus settled became part of the local 
poor, and entitled to relief ; yet if he departed volunta- 
rily, and turned vagrant, he waJi liable to be removed 
under the statute to the place of his birth, or last dwelling 

. (x) The 22 Hen. VIII. c. 12 . im- should be ordered on their coming to 
powered justices to grant licences to the hundred, and how the hundred 
beg in a hundred, city, borough, pat hh, ihould be charged for their relief, ft 
liberty, or franchise, within the limits imposed the duty qf maintain!** the 
of their division, and directed that if wandering poor upon cities, shires, 
they begged any where else, they towns, hundreds, hamlets and parishes; 
should he sworn to return to the place Imt it imposed the penalty /or neglect- 
where they be authorised to beg. log to do to, viz. 20t. a month, upon 
The ay Hen. VIII. c. 45. cited above parishes only, 
was passed to provide how the poor 

» a for 
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for three years ( i ). So that the obligation to relieve might 
cease with the continuance to dwell in the parish. For 
the person removing might have resided more than a 
month, and less than three years ; and could not, if he 
became a vagrant, be removed thither again. 

But a class of cases occurred, which w ere neither pro- 
vided for by the statutes against vagrancy, nor by the 
law of settlement as it is here explained. 


Relief of 
person* re- 
moving, who 
were not in 
a state of 
vagrancy. 


Persons, not in the state of wandering poor, might 
be compelled, from the urgence of accidental necessity, 
to ask relief in places where they were not settled. Such 
as children within the age of nurture, left by the death 
or desertion of the father or mother in a parish where 
they were not bopn, nor their parents settled ; persons 
taken suddenly ill, when travelling from one place to 
another in pursuit of their lawful avocations ; or who, 
after removing for the purpose of gaining an honest live- 
lihood in another parish, became actually chargeable, be- 
fore their settlement was complete. 


Hence a question arose between parishes, upon whom 
the maintenance of poor persons thus circumstanced 
should fall ; whether they were to be removed to the place 
of settlement appointed for vagrants ; or to that of their 
last settlement as inhabitants : or whether they were to 
be maintained as casual poor, in the parish to w hich they 
had thus become suddenly a burthen. 


Hr ft deter- The first general resolution upon the subject seems to 
mutation. have mac ] e by Sir William Jones and Sir James 
Whitlock, in the case .already cited from Bulstrode (2) : 
habitation!** " th®* the place of their birth, or the place of their last 


(x) Suckley and Whithorn, 2 Bulst. and 2 Bulsr. 350. Marjmt Brown's 
35 7 * cast, 27 Car. X. 1631. 

(2) % Bulst. 351. Sat ants, 249.; 

4 


'< habitation, 
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habitation, if the same may be known, are in judgment 
“ of law said to be the places of settling ; so that if one 
u be born in such a place and parish, and afterwards is 
“ an inhabitant in service in another place and parish, 

and after this he becomes to be a wanderer, he is here 
w by the law to be sent to . the last place of his settling, 

“ to be there kept and provided for.” 

This resolution refers to the case of wandering.poor, 
and speaks of a settlement by residence to which the re- 
moval should be made ; but it does not specify whether it 
could be gained by residence for a shorter period that is 
prescribed by die statutes against vagrancy. 

But they also resolved, “ that an infant under the age 
€C of seven years shall not lie said to be a wanderer and 
they sent the children, being infants, whose mother had 
died in transitu , from the parish where they were found 
at their mother’s death, to the several parishes of tlieir 
births, “ as poor to be by them provided for, but uot as 
u wanderers, rogues, or vagabonds.” 

This pointappears to have been more expressly decided Settlement 
a few years afterwards in the court of king’s bench. An swv,u: ’ 
inhabitant in the parish of B. hired a maid-servant by 
covenant; she fell sick some time afterwards, and her 
master turned her out without giving her any thing ; and 
fhe maid for necessity, in travelling from B. towards H. 
where she was born, was forced to beg for relief; where- 
upon she was sent as a vagrant to H. ; the vill of IT. sent 
her back to B. whereupon B. procured an order of ses- 
sions to settle her at H. where she was born.* 

The question was, whether this was a good order or 
not, for settling her*at H. according to the statute ; or 
whether she ought to be settled at B. where she was enter- 
tained as a covenant servant, and turned out of service, 
and forced to beg by that means ? And Jiolle Chief J uslice 

R 3 said. 
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mid) that there seem* to bt a fraudnieqcy in, the master 
to make bh servant a vagrant, that so he may be rid of 
her: but if one beg meat and drink for necessity in pass- 
ing between one town and another this is not begging to 
make one a beggar within the statute : and therefore the 
court ordered that the party should be settled at &» where 
she was entertained for a Covenant servant, and not at 
H. where she was born. ( i ) 

So also in a case not long subsequent to 13 & 14 Car. 
respecting an application for the relief of a poor child, it 
was resolved by Pemberton C. J., Dolben, and other jus- 
tices, 34 Car. II. “ That no notice can be here taken 
“ respecting the birth of the children, but of their last 
“ settlement, by 43 Eliz. c. 2. because they are only poor 
“ children and not vagabonds ; but they which are rogues 
“ or vagabonds within 39 Eliz. c. 4. shall be provided for 
" by the place where they were born.” (2} 

These cases go some way to shew, that prior to 13 & 
14 Car. II. the obligation to relieve impotent and settled 
poor, continued not only while they remained in the 
parish, but after leaving it, until they became vagrants, 
or hod acquired other settlements. (3) 

But it is difficult to point out the origin of the power 
of removal in. such cases, as it seems to have been exer- 
cised by justices of peace, prior to 13 & 14 Car. II. which 
gives it expressly. That of removing vagrants, and com- 
mon beggars was created by statute. Ever since 14 Eliz* 
c. 5. persons^of this description were transferred to their 
parish under pass warrants, which consigned them from 
constable to constable, in the same manner a# vagrants are 
passed at this day. Magistrates ^ouM have to determine 

"(l) Paroch. de Hardingham v. (») SirT. Raym. 477. 

Paroch. de Brisley, Mich. 1649. Sty. (3) Suckley v. Whithorn, % Bulst. 

357. k ante, 144. 



Lem iff Settlements. 

in all cases when they were called upon to grant relief* 
whether it was asked by a person who was necessitous 
from casualty, or by a beggar and vagrant But whether 
the practice arose from a liberal interpretation of these 
statutes; or crept into use from justices not having origi- 
nally attended to the distinction pointed out by the act* 
but regarding every person asking parish relief as a com- 
mon beggar; or whether it originated with the magistrates 
in sessions by reason of their appellate jurisdiction over 
the parish rate and overseers accounts ; or in what other 
mode it commenced, or to what extent it was exercised* 
is no where expressly laid down. 

But it is to be observed, that it has been held not to 
extend to extraparochial places. ( i) 

A poor man might be fairly supposed to retain his situa- 
tion of a settled inhabitant in a particular jilace, although 
quitting it for a season, until he parted with the character, 
either by settling somewhere else, or by indicating a re- 
solution to abandon allpermanent residence when he turned 
vagrant. As soon as it became a question, whether one 
thus circumstanced should be maintained by the parish in 
which he was so settled, or by one to which he becante 
chargeable by aii accidental calamity, it must have ap- 
peared more conformable to the statutes regulating the 
wandering poor, and to natural justice, that the former 
should be held liable; and it was not unreasonable to con- 
clude, that a power to remove to the place which lay 
under this obligatory duty to maintain him, was impliedly 
given by the creation of the duty itself. 

(i) Post. vol. ii. chap. 49. sect. a. In known, and the poor are entitled to 
Scotland also where the poor laws cor- receive relief from their place of settle** 
respond in a great degree to what ours ment, though living in another pariah, 
were prior to 43 Eliz. c. 2. the law of as is the case of children within the age 
removals, as practised with us, is un- of nurture in this part of the kingdom. 

R 4 TW« 
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‘This seems to have been the opinion of Lord Holt 9 
who in laying down that there is no power of removing 
to or from an extraparochial place,, observes that, per- 
sons in extraparochial places must subsist on private 
“ charity, as all persons did at common law before 43 Eliz, 
** which enacts that everyparish shall keep their own poor, 
in consequence qf which the jurisdiction of removals was 
v first set up before the statute of 1 4 Car . IL c. 1 2. for un- 
u less the poor were removed to their own parishes, every 
parish could not maintain their own poor.” (1) 

Also in another case it is observed by the same great 
judge: “ Before 13 Car. II. two justices removed by 
consequence of law upon 43 Eliz., because that statute 
makes a provision that every parish shall maintain its own 
poor; therefore the justices considered wdio were properly 
the poor of the parish, and they were held to be such as 
were there settled a convenient time, which w as thought 
a month, so that a month’s abode made an inhabitant.” 
Stil] there remained several doubts which occasioned 

13 & 14 Cai\ II. c. 12.” (2^ 

Some points respecting parish settlements which were 
not touched by 13 & 14 Car. II. seem to rest even now 
upon the law as it stood before that statute passed. Such 
are the settlement of natural children born in gaol, or in 
hospitals, or pending ad order of removal (3); that of 
servants residing, during sickness, in a different parish 
from their masters (4). Indeed every settlement gained 
in right of marriage or parentage, and also removals by 
reason thereof, and possibly settlements on tenements of 
10I. a year, or by estate, depend equally upon the antece-i 
dent law, as not being within the letter of the statute, 

(1) Dean v. Linton, % Salk. 487. of settlements in parishes. Rex 
See. also a Bulst. 357. St.Botolph, Bishops^ te, Burr. S.C 367* 

(a) Weston Rivers v. St. Peter’s a Bott, 84. PI. ia3. 

Marlborough, a Salk. 492. It is ob- (3) Post. chap. xix. 
served by Rider, C. J. that the 13 & (4) Post. chap. xx. 

14 £afc II. c. 1 a. first created the right 
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But the doubt, if it did exist, is removed in other cases, 13 it14C.il. 
by the 13 & 14 Car. II. c. 12. which recites in the pre- c,x ** 
amble the grounds upon which it passed. 44 Whereas, 

44 by reason of some defects in the law, poor people are 
44 not restrained from going from one parish to another, 
u and therefore do endeavour to settle themselves in those 
44 parishes where there is the best stock, the largest com- 
44 mons or wastes to build cottages, and the most woods 
44 for them to burn and destroy ; and when they have 
44 consumed it, then to another parish, and at last become 
44 rogues and vagabonds, to the great discouragement of 
44 parishes to provide flocks when it is liable to be de~ 

44 voured by strangers : be it therefore enacted, by the 
44 authority aforesaid, that it shall and may be lawful, 

44 upon complaint made by the churchwardens, or over- 
44 seers of the poor of any parish, to any justice of the 
44 peace, within forty days after any such person or per- 
44 sons coming to settle as aforesaid, in any tenement under 
44 the yearly value of ten pounds, for any two justices of 
44 the peace, whereof one to be of the quorum of the 
44 division, where any persbn or persons that are likely to 
44 be chargeable to the parish shall come to inhabit, by 
44 their warrant to remove and convey such person or 
44 persons to such parish where he or they were last legally 
44 settled, either as a native, householder, sojourner, ap- 
44 prentice, or servant, for the space of forty days at the 
44 least, unless he or they give sufficient security for the 
44 discharge of the said parish, to be allow ed of by the 
44 said justices.” 

This statute adopts the very words used in the 26th re- Construe- 
solution of the judges of assize in 1633, as to the modes ^ ° uc 
of gaining a settlement, but alters the time of residence 
by which it may be acquired from 44 a month at the least,” 
to 44 forty days at the least.” It places vagrant beggars on 
the same footing with other impotent poor, in respect to 
Jhe jnethods of acquiring a settlement,* and puts it beyond 

doubt, 
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doubt, that the settlement gained is to continue until a 
new one is acquired. It giyes power to justices of peace 
in all cases of removal and settlement, and prevents a set- 
tlement being acquired by the mere aft of residence 
for a month, without being chargeable, as might have 
been done previously ; for it enables two magistrates to 
remove not only those who become chargeable before 
they have resided for the space of forty days, but such 
as they shall in their discretion deem likely to become 
so, unless they give security for the discharge of the 
parish. 

Prior to this statute, no one could be removed unless 
they were in a state of vagrancy, or had become actually 
chargeable to some other place than that of their settle- 
ment. But this a6t regards all persons of an inferior 
condition who change their habitation as vagrants and va- 
gabonds, unless they come to reside upon a tenement of 
xol. a year value. Lastly, it gives a right of appealing 
to the next quarter sessions, to those who are aggrieved by 
the order. 

The following weighty reasons arc assigned by Dalton 
against the policy of this act : “ it is well worthy the 
“ consideration of wise law makers to consider whether, 
" notwithstanding the specious allegations in the said act’s 

preamble, it may not be prejudicial to the common- 
“ wealth. For that, i. By the words likely to be chargeable, 

too great a scope is given to any person, although never 
“ so just and prudent, to inspect, and to determine ano- 
<s ther man’s livelihood and condition. 2. A man with- 
“ out his offence is barred of his natural liberty, and 
u upon a possibility remote enough, may be made a beggar 
<c and a prisoner, at the same time deprived of the com- 
“ pany of friends and relations, choice of air, and place 
u of trade. 3. It tends to the discouragement erf in- 
“ genuiiy and industry ; for why should any one learn 
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“ car endeavour to be excellent in any handicraft, which 
£t he is likely to make small use, and smaller benefit of. 
<f 4* Places and persons are deprived of the labour and 
“ industry of others. 5. It tends to depopulation, which, 
“is the greatest inconvenience an island can un- 
“dergo.” (1) 


(1) Eod. Dale 231. But seethes 
inconvenience! remedied to a certain 
intent, 35 Geo 111 . c. iox. post. 253. 
Dr. Bum, both in hi* history of the 
Poor Laws, chap. 4. and 5., and in the 
introduction to his title “ Settlement,'* 
3 Bum’s Justice, has in my apprehen- 
sion nriscoaceived th* origin attd bis* 


tor) of settlements, which has induced 
me to enter more fully into the subject 
than I should otherwise have done; 
besides which, it may not prove un- 
satisfactory to ascertain those founda- 
tions upon which, much of the law of 
settlements rests at present. 
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CHAPTER XVI. 

Of the several Kinds of Settlements , and General Rides 
which govern them . 


PLACE of settlement may be defined a district 
maintaining its poor, to which persons become re- 
moveable for the purpose of obtaining the relief given by 
43 Eliz. c. 2. 


Settlements The several methods of acquiring settlements in such a 
Car!]* 14 district, as enumerated by 13 & 14 Car. II. c. 12. are 
c- 10. residence as a native, householder, sojourner, apprentice, 
or servant for the space of forty days. So that a person 
who* remained in any parish unreinoved for that time, 
gained a settlement in whatsoever capacity he resided: for 
the justices were not only w ithout pow r er to remove, ex- 
cept within the first forty days, but the act expressly ac- 
knowledges a residence for that period, even as a so- 
journer, to constitute a legal settlement. From the short 
space of time given for removal, and the small notoriety 
with which residence might be attended, the burthen of 
large families was frequently thrown upon parishes, with- 
out possibility of redress or power of prevention. To 
r^ac.YlT remedy this inconvenience it was enacted by 1 Jac. II. 
c * 7 - c. 17. that the forty days residence should be reckoned, 
not from the time of a person’s first coming to inhabit, 
but from that of his giving notice in writing to some 
one of the parish officers of his place of abode, and the 
number of his family. 

The collusion or inattention of parish officers render- 
ing this provision also inadequate to the supposed mis- 
IH# cIlief ’ lt was father provided by 3 W. III. c. 1 1. that the 
forty days should be reckoned from the publication of 
such notice in the parish chiurch, by which means every 

inhabitant 
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inhabitant must or ought to receive information of 
the fact* 

If no exception had been made to this general provi- 
sion, all persons to whom a residence for forty days was 
necessary in order to obtain a settlement under 13 & 14 
Car. II. must have complied with the formality of notice 
and publication. But the legislature saw that this provi- 
sion might affect particular classes, who not coming into 
the parish clandestinely, were not within the mischief 
against which it was meant to guard, and with respect to 
whom the provision would be nugatory, as there was no 
power to remove them after notice given. For those 
reasons, the following classes of inhabitants were alto- 
gether exempted from the necessity of publishing notices: 

1. Unmarried persons not having a child, who shall be 
hired for a year. 2. Apprentices bound by indenture. 

3. Persons paying their share towards the public taxes or 
levies of the town or parish. 4. Persons on their own 
account executing any public and annual office or charge 
in the said town or parish during one whole year. 

The 33 Geo. III. c. 101. rendered persons irremove- 35 Gcu.li\. 
able until they become actually chargeable to the place c ‘ 1 01 
they inhabit; and of necessity abolished, by express pro- 
vision, the mode of acquiring a settlement by notice and 
residence. Otherwise a person of sufficiency to maintain 
himself and family for the space prescribed by the sta- 
tute, might have rendered the notice an unavailing for- 
mality, and the party giving it must have gained a set- 
tlement in defiance of the wishes and vigilance of the 
parish. 

But all persons exempted by 3 W. III. c. 1 1. from the Settiemtnta 
necessity of giving notice, continue to gain a settlement £££“ 
by residence for forty days in any of the capacities which Iish « rf * 

are 
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are there enumerated, except being rated to and paying 
public taxes. in respect of a tenement which is not of the 
yearly value of iol. that being likewise abolished by 3; 
Geo. III. c. 101. 

Other set- The sco pe of 1 3 & 1 4 Car. II. was to suppress va- 
dements, grancy in the lower ranks of society, and there were other 
methods of becoming a settled inhabitant in U6e before 
the statute passed, which that act left to the operation of 
the antecedent laws. 

1. Persons who come to reside on a tenement of the 
yearly value of ten pounds, are expressly exempt from 
removal by the act itself. 2. Persons who come to reside 
upon their own estate have been held so, as not being 
within the mischief it was designed to remedy (1). For 
they do not intrude into the parish as strollers and vaga- 
bonds, nor come with the bad intentions mentioned in 
the preamble (2). By the common law, no man can be 
removed from his own (3) ; and the right is under Magna 
Charta, that none shall be disseised of his freeholdr (4) 

40 days. But it was necessary by the old law, that the person 
residence. w j 1Q in jg Ta ted from one parish to another should be a set- 
tled inhabitant to be entitled to relief; and it has been 
shewn that he must reside there for a limited period in 
order to become so. In 16^33, a month's residence seems 
to have been sufficient (5); this might have increased 
into one for the space of forty days, previous to 13 & 14 
Car. II. It does not appear whether such was the case* 
or whether the enactment of that statute was considered as 

(1) Harrow v. Edgeware, 4 Bott, (3) Per Wilmot, J. Ib. 

465. PI. 485: and the several cases (4) Per Foster, J. Rex v. Aythorp 
cited under title, Settlement by Estate, Rooding , Burr. S. C. 414. % Bott, 
pest. chan. xxiv. 474. PL 412. 

(1) Per Yates and Wilmot, J. Rex (5) Resol. of Judges of Assize 
*• Utto*etor,Burr. S. C. 538. i Bott, 1635, »ute,p. 141. 

479. PI 497 .' 


affording 
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affording an inference, that the legislature intended to 
make a residence for that time necessary, wherever it i9 
at all required ; but a residence for forty days, is now held 
to be necessary in these as well as in cases of settlement 
more strictly within the letter of the act. 

Besides these methods of acquiring settlements, in 
which residence is necessary, there are some in which it 
is not. 

The place where the individual is born is as it were Settlements 
pointed out by nature^ and acknowledged by every sta- deuce \* un- 
tute which regulates the subject, as onq in which lie is : 

accounted settled by the mere circumstance of birth, (i) 

If the settlement of the husband and wife were distinct, a. Marriage, 
it would defeat the object and law of their union ; her 
civil existence is merged in his ; she becomes by marriage 
an inseparable part of his family, and cannot be removed 
from him, against his consent, but must be settled where 
he is. 

The law, with the same observance of the social prill- 3* Parent^ 
ciple, casts the first duty of watching over the child's 
education and providing for its support upon the .pa- 
rents. Children, during pupilage, form natural parts 
of that family of which the father, and upon his decease 
the mother, are the head ; to disjoin those whom nature 
and policy had thus united, would be equally inconve- 

(i) The words of the *6 Resol. of settlement : but they have been c*n- 
Judges 1633, and of 13 & 14 Car. II. sidered as applying not to the original 
seem at first view to imply that there birth settlement, but to cases where, 
should be a residence ; according to the after that settlement is destroyed by 
resolution, for a month; and the statute the acquisition of one in some other 
for 40 days, in the parish where the in- parish, the party returns to his native 
dividual is born, in order to confer a perish, and resides there forty day#. 

• nient 
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nient and cruel ; and the law preserves the ceconomy of 
private families, in holding that the parents settlement, is 
coimnujiicatad to their legitimate offspring, until they are 
emancipated. ( 1 ) 

i.Pewn- 1. These several enumerated methods of acquiring 
mtms!"* 1 1 settlements, may be divided into two general ciasses; 

1. Such as are communicated without a residence of 
forty days; which maybe called derivative, or natural 
settlements (2); and arc, 1. marriage; 2. parentage; 
3. birth. 

a. Acquired 2 . Where a residence of forty days is necessary, which 
may be called acquired settlements : and are gained, 1. By 
inhabitancy as an hired servant ; 2. as an apprentice ; 
3. serving an office; 4. where a person has a tenement 
of ten pounds a year value; 5. where he has an estate. 
6. where he pays a share towards the public taxes or le- 
vies of the parish, other than ns excepted by 35 Geo. IIL 
c. 101. 

Ccneral Previous to treating in detail of the several kinds of 
uiks. settlements, it may not be improper to mention two gene- 
ral rules which are to be attended to by magistrates in 
making orders of removal, and determining appeals. 

First, A subsequent settlement always destroys that 
which is previously acquired by the same person, and con- 
tending parishes are to look to this as the only means by 
which a settlement once actually gained can be defeated. 

A man cannot give aw ay, or release or suspend his set- 
tlement ; for the public is concerned in it, as well as him- 
self.” (3) 

(1) Set 26 Resol. of Judges $633. Green, Burr. S.C. 482. 2 Bott, 37. 
•ote, 142. PI. 59. 

r 2 ) Rex v. St. Matthew’s Bstlinal (3) Per Rider, C.J. Rex v. St. 

* Botolph’s Bishopsgatc, B urr. S. C. 36 7 . 

The 
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The second is, that no settlement can be legal which is 
brought about by practice or compulsion. (1) 

(1) 26 Resol. Judges 1633. Dalt. to the case of settlement by marriage, 

236. 3 Burn*s Just. tit. Poor (Set- where the marriage continues good : at 
tlemem). And see Missenden v. least during the life of husband and 
Grimsfield, Fol. 157. % Bote, 390. wife, and while they live together 

PI. 416. But this: 'rule does not apply See post. p. 259. n. 7. 
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Husband’* 

settlement 


supersedes 
his wile’s, 


but is si;s - 
pended if lie 
lus none. 


CHAPTER XVII. 

Sect, I. Oj Settlement by Marriage . 


l^^HEREVER a woman intermarries with a man who 
has obtained a known settlement, it is commu- 
nicated to her, although she has never been where it is 
gained. ( i ) 


And every succeeding settlement that he acquires is in 
like manner transferred to her immediately. Wherever 
the husband therefore has a settlement, that which the 
wife had previous to marriage is absolutely superseded by 
virtue of the rule already mentioned (2) ; and she cannot 
gain a new one by any act of her ow n during her husband’s 
lifetime, even by residence? upon her own estate, after he 
has deserted her and his children. (3} 


But when the husband has no settlement, not being 
born in England or Wales, nor having acquired one 
during his residence (4), or which is the same tiling, if 
born there, that which he had cannot be discovered,* the 
w ife’s settlement is not totally destroyed by marriage, but 


(0 St. Giles v. Evcrsley, 2 Sess. 
C'.is. 116. 2 Bott, 81. PI. 117. Ap- 
portus v. Dunswtfll, as reported, lb. 
So. PI. 1 16. is contra. 

(2) Anti, p.256. 

(3) Bcrkhamstcid v. St. M.iry 
North Church, 2 Butt, 33. PI. <;(>. 
Hex Ay thorp Rootling, Burr. S. C. 
412. and see Rex v. South Lynn, 
5 Term. Rep. 664. post. 


(4) Rex v. Wilsborouch Green, 
Fol. 249. St. Giles v. St. Margaret’s 
Westminster, lb. 83. PL 121. Rex v. 
Chidinystone, x Str. 683. 1 Sess. Cas. 
104. Rex v. St. Botolph’s Bishops - 
gate, Burr. S. C. 367. Per Lord 
Hardwicke, Berkhamstead v. St. Mary 
North Church, ante, (3). 


remains 
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remains suspended during his life, or perha])S more pro- 
perly during cohabitation. So that if the parties cohabit 
together and become chargeable, she cannot be separated 
from her husband, against his consent, although he has no 
settlement to which she can be removed, and it must fall 
to the parish in which they dwell to> relieve them both as 
casual poor v i ). But if the husband having no settlement, 
dies (2); or leaves his wife, and it is not known whether 
he is living or dead (3) ; or running away, lives separate 
from her (4); or being unable to maintain her, consent to 
the removal (5), the settlement she had previous to mar- 
riage continues, so that she may be removed thither 
when chargeable. It is therefore said to be suspended 
under these circumstances, as being liable to be destroyed 
if the husband shall gain one subsequently, although lie 
lias deserted her (d) ; or to be revived under the circum- 
stances above stated. (7) 

SECT. 


'i, Rex c. t'.-.rkon, Run. S. C. 

{2) Appotcns v. Dunswcll, i Sc-ss. 
Cas. Hw. Rex v. Wcsreilum, z Conit 
Ik 83. PI. 12a. 

(3) Rex -<>. Kyton, C.hl. 30. 

(4) Rex v. W ilslnu eueli Green, 
Oilk Rep. 79. Rex *;■. St. Botolplds 
i’i‘hops?r.te t Burr. S. C 36 7 and the 
‘ ‘O.es titvd supra. But St ret ton v. 
Norton , Andr. 307. Bmr. S.C. 122. 
i* contra. 

(5) Rex 7/. Elth.im, 5 j. 

(6) Rex *y. Witt on cum i'wam- 

luook es, 3 Term Kep. 355. 1 he 

ease of a father’s settlement gained 
afltr d verting Ins family, corn muni- 

to «n u»tmatjcip:iitd son. 

( 7 J Mr .Const lias stated in the digest 
of his useful hook, title Marriage, and 
in his marginal nhstr.ict, Rex v. Ed- 
vards, 2 Port, 68. PI. 100. Ke.t v. 
'Vat? on, Ik ~c. PI. 103. Rex v. Tar- 


rant, Ik 74. PI. 109. That a marriage 
procured by bribeiy or any other 
means, with a fraudulent design to 
confer a settlement, will do so. He 
states further in hi abstract of Rex 7/. 
Smith, 76. Pi. 113. that “ the 
m imago of a lunatic, though pro- 
“ cured with the design to change 
“ her i.cttlement, js go od.” The tcJi- 
gion ot the country intermixes itself 
co entirely with the contract of mar- 
ruge, that when it is once celebrated, 
all civil lights mu:t follow from it 
whatever may be the parties motives 
for entering therein. Although the 
marriages were brought about, in tile 
first class of cases, by the procurement 
of parish office is, yet the parties being 
babiles ad contract tuduin mntrimo- 
nium, the nupt ial engagement confers 
upon them and their issue the right of 
‘■ettlemenr, with all others, that are 
consequent upon the state. But there 
2 seems 
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Proofs of * 
Settlement. 


SECT. II. 

Of the Proofs necessary to establish a Settlement by 
Marriage . 

Although the pauper is removed as a married woman, 
it will bo sufficient to prove in support of the order that 
her maiden settlement is in the place to which she is re- 
moved, and the other side must shew a settlement of the 
husband elsewhere to get rid of it, and that whether he is 
dead(i) or living (2). Neither will it make any differ- 
ence if it appear that the parish proving this kind of settle- 
ment have not used due diligence in endeavouring to 
procure the husband’s attendance, or accounting for his 
absence, or in enquiring as to his settlement, or that he is 
described in the marriage register as being of another 
parish, for that is no evidence of his settlement. (3) 

But where either the appellant or respondent parish 
mean to rely upon a settlement by marriage, they must 
be prepared to prove, 1. the marriage; 2. the husband’s 
settlement. 


seems consuls raid j doubt whether the* 
lunatic's marriage* would he good, not 
Ugon the ground of the overseers 

having procured it, hut of the lunatic’s 
incapacity to contract. i Blac. Com. 
439. and the cases there cited ; also 
post. 272. None of the cases mentioned 
by Mr, C. prove either position for 
which he cites them, they only decide 
that it is punishable to procure such 
marriages. The legality of the mar- 
riage and settlement seems inferred, 
because the procurement would not he 
civilly punishable unless it had thrown 
a burthen upon the parish, to do which 


the marriage must be valid. But this 
position seems inaccurate, for the 
crime is complete, if the fact by pos- 
sibility might have put the parish to 
expence, especially in cases of conspi- 
racy, which all these seem to have 
been, except perhaps Rex v. Tarrant. 

U) Rex v. Ryton, Cald. 29. % Bott, 
649. PI. 699. Rex v. Woodsford, 
Cald. 236. 2 Bott, 92. PI. 132. 

(2) Rexv. Hedsor, lb. PI. 135. 
Cald. 371. Rex v. Harberton, 13 East, 
3 11 * 

(3) Rex v. Halber ton, ante, n. (2). 

v " ' 


Marriage 
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Marriage is celebrated either by banns or licence (1); 1. Marriage, 
which are regulated so far as to effect the validity of the 
marriage, by 26 Geo. II. chap. 83. By sect 1. all banns a6Geo.11. 
of matrimony, where the parties dwell in the same parish, c * 33 ’ 
are to be published in the parish church, or a public 
chapel belonging to the parish, in which banns of matri- 
mony have been usually published, upon three Sundays 
preceding the solemnization. If they live in different 
parishes, the banns are to be published in both ; and if 
one or either is an extra-parochial place, then in some 
church or chapel belonging to an adjoining parish: and 
in all cases where banns have been published, the mar- 
riage shall be solemnized in one of the parish churches 
or chapels where such banns have been published, and in 
no other place. 

By the same act, sect. 11. all marriages solemnized by Sect. n. 
licence, after 25th of March 1754, where either of thfc 
parties, not being a widower or widow , shall be under 
the age of twenty-one years, which shall be had without 
the consent of the father of such of the parties so under 
age (if then living) first had and obtained, or if dead, of 
the guardian or guardians of the person of the party so 
under age, lawfully appointed, or one of them ; and in 
case there shall be no such guardian or guardians, then of 
the mother (if living and unmarried) ; or if there shall be 
no mother living and unmarried, then of a guardian or 
guardians of the person appointed by the court of chan- 
cery ; shall be absolutely null and void to all intents and 
purposes whatsoever. 

By sect. 12. where the guardians or mother shall be Sect. 1 a. 
non compos mentis , or shall refuse or withhold their con- 
sent, then the person desirous of marrying may petition 

(1) A licence for marriage is subject to a 10a. stamp by 44 C. Ilf. c.98. 

Schedule (A). 

* 3 


the 
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the Lord Chancellor, Lord Keeper, or Lords Commis- 
sioners of the Great Seal, who may hear it in a summary 
way ; and if they judicially declare by an order that the 
marriage is proper, it shall be as effectual as if the guar- 
dians had consented. 

Sect. 4. By sect 4. no licence shall be granted to solemnise 
matrimony in any church or public chapel, except those 
belonging to the parish or chapelry within which the usual 
place of abode of one of the persons to be married shall 
be for the space of four weeks immediately previous to 
their granting such licence. 

And if both or either dwell in an extra-parochial 
place, having 110 church or chapel where banns have 
been usually published, then in a parish church adjoining: 
but by sect. 6. this docs not extend to deprive the arch- 
bishop of Canterbury of his right to grant special licences 
to marry at any convenient time or place, pursuant to 
25 Hen. VIII. c. 21. 

Sect. 10. By sect. 10. after solemnization of a marriage by banns , 
proof of the parties dwelling where the banns were pub- 
lished ; or, where it is by licence , that the usual plaee of 
abode of one of the persons, was for four weeks in the 
parish or chapelry where the marriage was solemnized, 
shall not be necessary in support of the marriage; nor 
shall any evidence in either of the said cases be received 
to prove the contrary, in any suit touching the validity 
of the marriage. 

By sect. 1 8. the act is not to extend to Scotland ; nor 
to marriages among quakers or jews, where both parties 
are quakers or jews j nor to marriages solemnized beyond 
the seas. 


All 
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All marriages celebrated since the period mentioned in 
this statute, in England and Wales, must conform to its 
provisions, or no settlement can be gained in consequence 
thereof; for the act declares that the marriage shall be 
null and void to all intents and purposes. (1) 

It was further determined by the court of king’s bench, 
with great reluctance, that a marriage regularly cele- 
brated by banns in a chapel, erected since the passing of 
the statute, and not upon the scite of any ancient church 
or chapel, was void, and that no settlement could be 
gained under it. The act expressly referring to churches 
and chapels in which marriages were usually celebrated 
at the time it passed. (2) 

But this disgraceful consequence of a Jaw of very aiGeo. II r. 
questionable policy, was remedied by 21 Geo. III. c. 53. c * 5 5, 
which enacted, that all marriages solemnized in any 
church or public chapel, erected since the passing of 
26 Geo. II. shall be as valid in law as if they had been 
solemnized in churches or chapels, having chapel vies an- 
nexed, wherein banns had been usually published before 
or at the time of passing thereof, and that the registers of 
such marriages shall be received in evidence. 

Sect. 4. provides, that such registers shall be removed Stcr. 4. 
within twenty-one days after 1 st Aug. 1781, to the pa- 
rish church of the parish in which the chapel is situated, 
or if in an extra-parochial place, to that which is next 
adjoining. 

And by 44 Geo. III. c. 77. and 48 Geo. III. c. 127. 44 Geo. in 
these provisions have been extended to all marriages c ’ 77 ' 
celebrated in such chapels before the 23d Aug. 1808, 

(1) Rex v. Preston, Burr. S.C.486. f 2) Rex v. NorthfieW, Dougl. 659. 
aBott, 70. PI. 105. Cald. uj. 

S 4 


and 
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within 
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c.33. 
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and the registers are to be preserved and be evidence a# 
ip ^6 Geo. II. e. 33. 

The 26 Geo. II. extends to all persons married in Eng- 
land and Wales, except jews or quakers. Illegitimate 
children, although looked upon by law as not having 
any father, are held to be within it; a marriage therefore 
by licence, between two illegitimate children who were 
minors, without consent of parents or guardians, was 
held void, and that it did not confer the man’s settlement 
upon the woman nor upon his children by her. ( 1 ) 

The court of king’s bench were further of opinion, 
that the power of consent given to the “ father and mo- 
“ ther,” was intended to include reputed parents, as 
being interested in their children’s welfare, and bound to 
provide for them by the laws of nature ; and held, that 
the^ marriage of such minor, with the consent of her pu- 
tative father, was valid in law, and would confer a settle- 
ment. (2) 

Subsequent to these decisions, however, the case of 
Horner and Liddiard came before the consistoria! court 
in London, 24th May 1 799. Miss Liddiard was an ille- 
gitimate minor, whose supposed father, John Whitelock, 
died when she was 1 1 years old. He left her a consider- 
able fortune by will, which he directed to be paid to her 
when she should attain the age of twenty-one, or the day 
of marriage with the consent and approbation of her 
mother Sarah Liddiard, and George Ashley, or the sur- 
vivor of them ; to whom he further gave the tuition and 
care of his daughter during her minority. Miss Liddiard, 
when a minor between eighteen pnd nineteen years old 9 

(1) Rex v. Hodnott, i Term (a) Re*«. Edmonton, Cald.435. 
Rep. 96. Rex v. Preston, Burr. S. 

C.4S6. 


was 
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tras married by special licence to Thomas Strangeways 
Horner, Esq. who had then arrived at the years of legal 
discretion. The licence stated that the marriage was so- 
lemnized by and with the consent of Sarah Liddiard, 
there styled Sarah Whiteloqk, widow, her mother and 
guardian ; and which consent was in fact obtained. The 
report does not state whether Mr. Ashley, to whom the 
joint power of consenting to Miss Liddiard’s marriage 
was given by Mr. Whitelock’s will, was living or dead ; 
and it was proved that no guardian had been appointed 
in chancery. 

In February 1799, Mr. Horner instituted a suit to ob- 
tain a sentence pronouncing the marriage null and void, 
the proper consent not being obtained under sect. 1 1. of 
the act. The learned judge, Sir William Scott, was of 
opinion with the court of king’s bench, that illegitimate 
minors are within the statute, and therefore that consent 
was necessary to render the marriage valid ; but he dif- 
fered from that court, where they held, that the reputed 
parents are enabled to consent, and was of opinion that 
it could be lawfully given only by a guardiap appointed 
by the court of chancery, and that otherwise the mar- 
riage is a nullity. He observed, that the court of chan- 
cery considered this to be the law, by uniformly appoint- 
ing guardians to consent to the marriage of bastards, 
although the father and mother were living ,* that the 
ecclesiastical court followed the court of chancery in 
adopting that construction, and has always refused to grant 
licences upon the mere consent of the natural father or 
mother, and unless it is stated that they are the lawful 
father and mother ; and he had always understood that 
the form of the affidavit upon which licences are now 
granted was originally settled at the time of passing the 
act, upon great consideration, and by eminent lawyers 

of 
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of boUi professions ; for want of which consent, he an- 
nulled the marriage in the case before him. ( i ) 

The authority of this case is supported in a solemn 
decision by three judges in the court of King’s Bench, 
who certified in a case sent for • their opinion from the 
rolls, “ that all marriages whether of legitimate or ille- 
gitimate persons, are within the general provision of 
26 Geo. II. c. 33. which requires all marriages to be by 
banns or hceMjL; and that the consent of the natural 
mother by licence of an illegitimate minor is not a suf- 
ficient consent within the nth section of that act, and that 
his marriage is void. (2) 

But though the marriage, if celebrated in England, 
must comply with the provisions of the act, yet if minors 
domiciled in England, withdraw themselves into Scot- 
land, or places beyond the seas, even for the purpose of 
evading, and, as it were, in fraud of the statute, the 
marriage is good to all intents and purposes. (3) 


(1) Dr. Crol^ Report of Horner 
•v. Liddiatd, determined 24th May 
1799. The learned judge adhered to 
this opinion in the case of Daniels. 
Cooke. 

(a) Priestly v. Hughes, 11 East, I. 
Grose, J .differed from the other judges, 
and certified that the legislature 
from the words of sect. 11. seemed to 
have only in their contemplation the 
marriages by licence of such legitimate 
children, who had or might have either 
parents to conseut to the marriage of 
such children^ guardians whom the le- 
gislature intended to substitute for such 
parents under different circumstances, 
and that they tiad not in their con- 
templation to provide for the marriages 


of illegitimate children whose parents 
could not legally forbid the banns if 
they were to be married by banns, and 
who could have no such parents as are 
intended to be described in the 11th 
section of the act above mentioned, 
that i$,legitimate parents, if they were 
to be married by licence, and therefore 
that such a marriage was by banns onu- 
fruo in the statute, and good and law- 
ful The question is now depending 
before the House of Lords, in an ap- 
peal from the decree in this case. 

(3) Crompton v. Bearcroft, Bull. 
L. N. P. z 13. And the opinion of 
Eyre, C. J. Philips v. Hunter, % H. 
Black. 412. llderton v. Uderton, % H. 
Black. 145. 


A sol- 
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A soldier on service with the British army in St. Do- 
mingo, being desirous of celebrating marriage witli the 
widow of another soldier who died there, the parties 
went to a chapel in the town, and the ceremony was 
performed by a person appearing as a priest, and 
officiating as such, the service being in French, but in- 
terpreted into English by one who officiated as clerk, and 
which the pauper understood at the time to be the mar- 
riage service of the church of England. This was held 
sufficient evidence after 1 1 years co^Aition, that the 
marriage was properly celebrated, although the pauper 
stated that she did not know that the person officiating 
was a priest. ( i ) 

In England where a marriage is celebrated in pursuance 
of balin', they must be published in the real names of both 
parties, or it is null and void; because the very end and 
object of the publication of banns would be defeated if it 
were not to convey a true description of the persons (2). 

The 

(1 ) Rex v. Brampton, 10 East, a? a. as a contract per verba de present!, in - 
1 oid Ellenborough, C. J. delivered his dependent of the provision;, of the mai- 
opinion, 1 st, considering it as a marriage riage act. ad. Supposing the law of 
in a place where the law of England England not to have been carried into 
prevailed, and must be supposed (in St. Domingo by the king’s forces not 
the absence of evidence to the con- obligatory upon them in that partial - 
trary) that the law of England, eede- lar; the facts stated would be evidence 
siastical and civil, was recognized by of a good marriage according to the law 
subjects ol England in a place occupied of that country whatever it might be, 
by the king’s troops, this would be a and every presumption must be nude 
good marriage before the marriage act, in favour of its validitv. 
and consequently would be so now in (a) I understand this to have been 
a foreign colony to. which that act settled by many decisions in the Con- 
does not extend. It was celebrated by sistorial Court, and it was recently ad- 
a priest, that is, by one who publicly heredto by Sir W. Scott in the case of 
assumed the office, and appeared Mfter v. Neigh, falsely calling her- 
habited as such. It did not appear self Mather, Trinity Term, 47 G. III. 
what persuasion he was of, but if he « The woman's real name was Neigh, 
had been a catholic priest, the mar- « and in the banns published she was 
rfage would have been good in England, « called by the name of Wright, being 

« the 
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The banns also must be published three times to render 
it valid. ( i ) % 


Direct proof 
of marrittge. 
i. Copy of 
register. 


For the purposes of a settlement, a marriage may be 
proved several ways: ist, By an examined copy pf the 
register (2), and some evidence of the identity of the paiv 
ties, as if the hand writing of the husband and wife to the 
register is proved (3); or by people who came to the 
wedding dinner, or who were paid by them for ringing 
the bells for th^feklding, or any other circumstances suf- 
ficient to satisfy^re court that they were the same per- 
sons. (4) 


Entry in The 2 6 Geo. II. c. 33. requires that marriages shall be 

register, solemnized in the presence of two or more credible wit- 
nesses, besides the minister who shall celebrate the same; 
and that it shall be entered in the registry, in which entry 
shall be expressed, whether the marriage was celebrated 
by banns or licence, and signed by the minister and the 


** the name of a family into which she 
" was said to have been adopted upon 
M the death of her parents. It was in 
u proof that she had been supported 
“ by that family for a considerable 
u time; but there being a complete 
u failure of evidence to sustain the 
“ matenal fact of her having gone by 
" the name of Wright, the learned 
“judge pronounced a judgment decla- 
“ ratory of the nullity of the mar- 
u riage.** It appear* from this note, 
that if the party had passed by her as* 
sumed name for a sufficient period so as 
to be commonly known by it at the 
time when the banns were published, 
that it would have been good,an^fith 
this the common law appears to coin* 
ride. u For a man may have divers 
names, [i. e. surnames,] at divers times, 
but pot divert Christian names," Co. 

>3 


Lit. 3. But a man or a woman can 
only change their name of baptism 
when they are confirmed, in which case 
they must afterwards use the name 
taken at confirmation. Resolved by 
all the judges in Sir Francis Gawdy $ 
case, Ibid. 

(1) Post. 170. (6). 

(a) A certificate of marriage is sub- 
ject to a stamp duty of js. 44 G. HI. 
c. 98, Schedule (A.) But certificates 
of the marriage of a common sailor, 
marine, or soldier, are excepted. Ibid. 

(3) But the register itself must he 
produced in this case. A copy of the 
register of marriage kept in a chapel 
in a foreign country is not admissible 
in evidence. Leader v. Barry, 1 Espin. 

N.P.C. 353 . 

(4) Birt vi parlow, Dougl. 162. 

Bull. L.N, P. 27. 


parties 
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parties married, and attested by two witnesses ; but this not essential 
entry in the register is not of the essence of the marriage ; v * l 2 3 4 * 
so that where there was an entry of a marriage by banns, 
and neither the minister, the parties, nor the witnesses had 
signed it, the marriage was held valid for the purposes of 
settlement. ( 1 ) 

Even where the witnesses do sign, it is not necessary 
to produce them, as it would be in the case of deeds or 
any other attested instrument that is qfliduced in evi- 
dence. (2) 

2 . The marriage may be proved by any person present *• % r ( ‘ r - 
at the ceremony (3); even the husband and wife; and UushnniT 1 
these last are also competent witnesses to disprove the n, ! d w,i{ * 

» k > r when w it- 

fact(4); or their declarations after their death (5), or nesses, &c. 
reputation in the family (6). But neither husband nor 3. Their 
wife are admissible to prove the fact of marriage, where when not!’ 
it might tend to criminate the other : and upon the same - 
principle of public policy, their evidence shall not be ad- 
mitted, when it tends that way, even in collateral cases. 

Where therefore a marriage in fact was proved between 
two paupers, a former wife was held not to be a compe- 
tent witness to establish her previous marriage with the 
husband (7). But this rule seems to depend entirely 
on the principle of moral convenience, for if the husband 
is dead, the first wife may prqve the marriage. (8) 


(1) Rex v. St. Devereux’, Burr. S. C. 
506. S. P. Per .Lord Kenyon, Read v. 
Passer, Peake's Ni. Pri. Ca. 231. 

(2) BulLL.N. P, 27. Vet guery if 
it be not necessary when the register 
itself is produced. 

(3) Bull. L. N.P. 27. 

(4) Standen v. Staiiden, Peake's 
Ni. Pri. Cas. 32. Rex <v, St. Peter’s 
Worcestershire, Burr. S. C. 25. Rex 
v, Stockland, Burr. S. C* 308. Henley 


v. Chesi am, 2 Bott, 75. PI. 112. 
Rex v. Edmonton, Cald. 435. 

(5 ) Rex v. Bramley, 6 Term Rep 
130. 

(6) Reed v. Passer, Peake's Ni 
ri. Cas. 231. 

(7) Rex v. Cliviger, 2 Term Rep. 
263. See ako Davis «/. Dinweod;, 
4 Term Rep. 678. Bentley v. Cooke, 
2 Term Rep. 263.269. 

(8) Henley v. Chesham, a Const. 

75. Ph U* 

3 - By 
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> Cohabita- 
tion. 


4. Ecclesias- 
tical sen- 
tence. 


5. By ad- 
mission 
when ton- 
elusive. 

l. Ceitifi- 

cate. 


a. Order of 
removal un- 
appealed 
from. 


Of the Proofs 

3. By tlic presumption arising from the conduct of the 
parties to each other, as where they cohabited together 
for the space of thirty years, and treated each other as 
man and wife (1). Indeed in every civil case, except an 
action tor criminal conversation, general reputation, the 
acknowledgment of the parties, and reception by their 
friends, &c. as man and wife, is sufficient- proof of co- 
verture. (2) 

4. Where a marriage is in fact had, or in a contract 
in prresenti , or in a suit for restitution of conjugal rights, 
a sentence in the ecclesiastical court having proper juris- 
diction, whether it be a foreign court or not, will, (unless 
there be collusion, which will overturn the whole) be con- 
clusive, and bind all. But not if given in a collateral suit, 
as for a criminal action; for it will only bind the right 
of the marriage in the three cases above. (3) 

5. The strongest of all proofs is when the parish against 
which it is sought to establish the marriage, have so far 
admitted the fact as to be estopped from controverting it. 
As where it has granted a certificate in which it acknow- 
ledges the parties to be man and wife (4) ; although she is 
only described as his wife generally without being named 
therein, and lias a former husband living (5). Also where 
the man and woman have been removed as husband and 
wife (6) ; or where the woman is removed as married, 

» 

(1) Rexr. Stockland, ut supra, 269. (V Rex t. Herdcorn, 13 urr. S. C. 

n. (4). 253. Rex v. Ullesthorpe, 8 Term 

(a) Per Lord Kenyon, C. J. I .eader Rep. 465. 
v. Barry, i F.spin. N. P. C. 353. <5) Rex v. Lubbcnham, 4 Term 

(3) Per JLord Hard\vicke,C. Roach Rep 251. 
v. Oman. 1 Ves. 159. And it is (6» Rex v. Silchester, Burr. S.C. 
equally conclusive if established in a 551. Rex v Berkswell. Rtx v. Bine- 
foreign court according to the law *f gar, 7 East, 377. where the order was 
nations, hod. Jud. Ibid. Sec also stated to be made on the evidence of 
Duchess of Kingston’s case, post, the wife only, for she may know the 
^73. (2}. fact as well as any other witness. 

'4 without 
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without her supposed husband, and the parish to which 
the removal is made, has not appealed against the 
order (1). So if she is removed by the name and de- 
scription of E. Smith, widow,” it is conclusive of her 
husband's settlement, if he is then alive, and the order 
unappealed from (2): for the presumptive conclusion to 
be drawn from her being removed as a married woman, 
or as a widow, where nothing is stated in the order to 
contradict it, is, that she is removed to her husband's set- 
tlement; and if the parish did not mean to acquiesce 
in that conclusion, they should have controverted it by 
an appeal. 

This evidence is so strong between the parties giving When eon- 
and receiving the certificate, or those removing and re- clm,Vt ‘ 
ceiving the pauper, that it is absolutely conclusive of the 
fact, so that it cannot be controverted by them, although 
the marriage has never taken place. (3) 

As between other parishes it is strong presumptive evi- When pru- 
dence, but not so conclusive as to exclude proof to con- slimiM,vc ‘ 
tradict it. 

It is sufficient jnima fade evidence of a regular mar- Proof of 
riage, to establish the fact by tiny of the modes of proof 
already stated ; it follows from thence, as matter of legal 
assumption, until the contrary appears, that all circum- 
stances necessary to render it valid did take place. 

The party therefore who is interested to controvert it; 

ill- . , P eacluls 

must come prepared to prove what he relies on to impeach validity. 


(t) Rex v. Hinxvvorth, Cald. 42. (Zj Rex v. Rudgely, 8 Term Rep. 
Rex v. Leigh, Dougl. 45. Rex v. 620.; and as to the effect of orders of 
Towcester, 1 Bott. 679. PI. 740. Rex removal unapplied from, see post. 

*». St. Mary Lambeth, 6 Term Rep. (j) Cases, p. 269. n. (8,. *70.(1). 
615. 

the 
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the validity (i), unless he can extrabt it by cross exami- 
nation or otherwise, from such evidence as the adversary 
has produced. 

i. where These facts are, ist, That the provisions established by 
void a b ini- t j le marriage-act have not been complied with, as, where 
it is by banns, that they were not duly published three 
several times (2). 2d, Where the marriage is null and 
void ah initio without the sentence of a court ecclesiasti- 
cal, as where one of the parties was previously married to 
a person living at the time of the second marriage (3), or 
where he who pretends to perform the ceremony is not in 
holy orders (4). These circumstances may be proved by 
oral testimony. 

But it is not expressly decided, whether any other 
cause which renders a marriage null and void ah initio 
can be given in evidence in a temporal one, without pro- 
ducing a judgment of the ecclesiastical court, or the 
bishop’s certificate. It seems however most reasonable, 
that all disabilities by which the marriage is rendered void, 
may be examined into upon the same principle; and there- 
fore that no settlement can be gained by marriage with 
an idiot, or an insane person, unless celebrated during & 

(1) Per Lord Mansfield, Rex. v, St. to be bound) that even an agreement 

Devereux, Burr. S. C. 506. between the parties per verba de prae- 

(2) Standen v. Sranden, Peake’s senti was iptum mutrimouium. Reed 
Ni. Pri. Ca. 32. See also Wilkinson *r». Passer, Peeke’s Ni. Pri. Ca. 232. 
•v. Payne, 4 Term Rep. 468. ante, 215. Per Pemberton, C. J. Weldv. Cham. 

(3) Westbrook */. Strutville, I Sir. herlain, 2 Show. 300. and ic is laid down 

79. as clear law that a contract per verba de 

(4) Sembl. Rex v. Luffington, Burr, prtesemi would have bound the parties 
S. C. 232. Haydon v. Gould, 1 Salk, befoi e that act. Per Lord £Uenbo- 
1 1 9. where the ceremony was per- rough C. J. Rex v. Brampton, 10 East, 
formed prior to the marriage-act. And 282. See also Holt v. Ward, 2 $11*3.93 7. 
see Kex Bedall, % Str. 1026. post. Swimb. 74. Wigtnore’s case, 2 Salk. 
Quaere tamen, and by Lord 'Kenyon, 438. Collins v. Jessot, 6 Mod. 155. 
C. J. before /he 26 Geo. If. c. 33. 1 Rex v. Hodnett, 1 Term Rep. 96. 
think (though 1 do not speak meaning 


lucid 
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lucid interval (i). By ;5 Geo. II. c. 30. if persons found I- unatics. 
lunatics, or committed to the care of trustees by any act 
of parliament, marry before they arc declared of sound 
mind by the chancellor, or the majority of such trustees, 
the marriage is totally void. 

But where the sentence of an ecclesiastical court of sentence 
competent authority is necessary to annul the marriage, 

It being good unless a judgment is pronounced during 
the lives of both parties, the sentence must he produced; 
and it is conclusive evidence of that fact, where the suit 
was instituted for the express purpose of annulling the 
marriage, and its validity cannot be controverted in a 
civil suit, except on the ground of collusion between the 
parties. (2) 

Such a sentence seems, also upon piinciple, not less 
effectual to establish than to annul the marriage. (3) 

3. The sentence of a foreign court of competent 3. Sentence 
authority, where the parties were domiciled at the cLu! ° U 
lime; that is, where they abide with the purpose of 
permanent residence ; or any other form of divorce esta* 

Wished there between persons of the same religious per- 
suasion. (4) 

4. Divorce by act of parliament. 4 Statute. 

For proof of the various ways by which the husband’s 
settlement is to be established, see the subsequent titles of 
settlement. 

(1) 1 Blick. Com. 439. Bic it was Fmes, tec. 46, See also Cross S liter, 
formerly held, that if an idiot contr. ct- 3 In'n Rep. 639. and ante, 270 

ed matrimony it was good, and should (3 * $«■« R* i.h v. Garvan, ante, *17. 
bind him. By 3 Judges, Manhy n. Per De Gie\, C. J. Dutchess of Km;*. 

Scott, and said to bo so adjudged in top’* case, II St.Tn. 261. 

Sliles v. West. 3 Jac. (4) Ganer v. Lady Lancsborough, 

(2) Duchess of Kingston’s case, II Penke*s Ni. Pti. Ca. 17. But it must 
St,Tri. 198. Amb. 756. S.C. Dacosta be m a proper cans?, and without col- 
and Villa Real, 2 Stra 961. and the lusion. See RuasK 1 . Garvan, 1 Vafc 
cues cited in the note to the 3d edit. 'I57. ante, 27c. 

Hume Burton. App. to C.uue on 
VOL. I. T 
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CHAPTER XVIII. 

Of the Settlement of Legitimate Children by Parentage &t 
Birth . 

npHE second species of derivative settlement is acquired 
by relationship between parent and child. The ori- 
ginal settlement of legitimate children being th at \yhich 
the father has at the time of th eir b irth, gnd it makes no 
cfijference that the child is born in another parish (i), or 
that the father dies previous to the birth (2), or that nei- 
ther he nor the son have been in the place of settlement 
since the latter was born. (3) 

Tjie manner in which the parental settlement has been 
acquired is equally immaterial. It may be gained by the 
father’s own act, or derived from his father or grandfather, 
or any other more remote relation to whom a settlement 
is first traced in the direct ascending line. (4) 

But although the father’s settlement at the time of birth 
is the original settlement of his legitimate offspring, it is 
superseded if the parent gains one subsequently, while 
the child continues to form a part of his family. (5) 


(1) Coxwell v. ShUlingford, Fort. (3) St. Giles' Reading v. Eversley 
313. This was once doubted. See Blackwater, 1 Str. 380. 

Rex v. Luckington, Comb. 380. (4) Rex St. Matthew's Bethnal 

3 Salk. 237. a Bott, aa. PI 39. But Green, Burr. S» C. 48a. 
the law is now quite settled. (5) See post. 377. 

(2) Regina v. Clifton, Abr* 382; 
and see Cuaipar w. Makdh, 6 Mod. 8;. 

Where 
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Settlement of Legitimate Children by Parentage or Birth . 

Where the father has not a known settlement" before The mo- 
llis child becomes chargeable, that which the mother had o? 
previous to her marriage is communicated in the same birth, 
manner, and subject to the same rules, (i) 

But as the father’s settlement, where h6 has one, must 
always fix that of his child, it is obvious that recourse 
should be had to the settlement of the father’s mother, 
prior to that of the pauper’s own mother, for it is the 
father’s settlement, if his father have none ; and upon 
the same principle, that of the father’s grandfather’s 
mother precedes that of his own mother, and so on to 
the more remote degrees of lineal ancestry. 

Thus where Elizabeth Taylor was born in St. Cathe- 
rine’s, and married Edward Brazier, whose settlement 
was unknown : his widow afterwards married Isaac Coif- 
feau, a Frenchman, w ho never gained a settlement. She 
had by him Abraham Coiffeau, born in the parish of 
Bethnal Green. Abraham married Mary Dormer, whose 
settlement was in St. Leonard’s, Shoreditch. Abraham 
died, and Mary his widow, with her children, be- 
coming chargeable, they were held to be settled in St. . . 
Catherine’s, being the birth settlement of Elizabeth, 
Abraham’s mother; for there is no distinction between 
an acquired settlement and a derivative one ; the positive 
law in these cases of settlements is, that the child’s set- 
tlement follows that of its father, if the father’s can be 
found. (2) 

But the right of settlement is only gained by the 
heads of families for their lineal descendants, and is not 

( x) Rex v- St. Botolph**, Burr. S.C. (a) Rexv. Sc. Mattbtw** 

367. T|»ton v» King's Norton, Jb. 31. Green, Buyr. 5. 0 , 484. 

PL 54* S Resol. of Ju 4 gt» 

of Atmo 2633* into, %$?• 

T % 


traos- 



Of the Settlement of 

transmissible through collateral branches, as from uncles 
or cousins; nor in the ascending line, from child to pa- 
rent ; as real property would in the first case, and per- 
sonal in both. 

i. settle- The settlement which a child derives from its mother 
the mother. 4u ring the father’s lifetime, must be acquired previous to 
her existing marriage, for she can acquire none during 
coverture, except through her husband. ( 1 ) 

a? Alter / But if the father die, the mother becomes the head of 
widowhood, the family, in winch event nature and the law casts the 
obligation to provide for it upon her. A settlement there- 
fore gained in her own right during widowhood, is 
communicated tp her unemancipatcd children (a), al- 
though past the age of nurture (3). But if she acquire a 
settlement by another marriage, it is not gained as the 
head of a family, but as a subordinate part of some 
other, and therefore is not communicated to her former 
offspring. (4) 

The rules respecting the transmission of parental set- 
tlements acquired previous to the child’s birth, are too 
clear to generate much doubt or discussion ; it arises from 
the relationship, and cannot be defeated by the parent’s 
’misconduct. 

F.itV.rr at- . ; A father who gained a* settlement, was attainted for fe- 
tauiud. ,]Qny; he married; afterwards and had children, but re- 
ft) Berkhami'stend v. St. Mary though he could not gain one by a 
Npjrih Church, % Bp*t,3p. PI. 36. like residence iu lib lifetime. Rex v. 
aiuf jvfati I-ong Wittenham, 2 Bott, 38. Pi. 4 o. 

< \H) *By renting a tenement of id. and see Rex *t>. Paulsp’erty, l Bam, 
a year. St. George •v. St. Catherine’s, 1 1. 

a Lord Raym. 1474. Or on buds in (3) Rex %\ Barton Tuflfe, Burr. 
UtiMih she had a freehold estate in her S. C. 49. 

own right, 2 Ld. -Ray nr. 1475.' 4 Rex (4) Rex *>. St. Gilds's in the Field*, 

*>. Oulton, Burr. S.C. 64. Or by re- Burr.' S. C, 2. 

litjence on her husband’s estate, al. • *- 

' • ceivcd 



Legitimate Children by Parentage or Birth . 

‘ reived no pardon. It was held, that tlie settlement gained 
before attainder was communicated to his children bom 
afterwards; for a settlement is not the property of any 
man, it cannot escheat, nor be called a franchise. ( t ) 

Neither will any incapacity in the child to sustain the 
civil duties of life prevent it. Thus it has been decided, 

(and it seems surprising that such a question should be 
made), that an idiot, if legitimate, is settled where his 
parents are. (2) 

But the communication of settlements gained siibse- 3. PawuMi 
queat to the child’s birth, takes place only whilst, it con- * ; y,„Hai'ter 
timios a member of the parent’s family. When it ceases hirlu< " n - 

nuuiiCitcu. 

to be so, or ^to use a phrase borrowed from the Roman 
law, and not very properly applied by us) after it is eman- 
cipated, my settlement which the parent may acquire 
subsequently is not transmissible; but it retains that de- 
rived from the parent prior to emancipation, until it 
obtains a new one by some other means. 

There arc two cases in which the child is considered or emnnd- 

being severed from the parent’s family, without any |u lo,, ‘ 
reference to a separation in fact. 

1. When a child has obtained a settlement in its own When child 
right, that previously acquired from the parents is super- 
seded, and it no longer follows one that is subsequently 
gained by them. (3) 

The age at which a child is said to be capable of ac- 
quiring a settlement by its own act, is seven years, at 

(1) Rea v. St. Mary Cardigan, (3) Rex v. Witton cum Twnm- 

6Teim Rep. 116. See the opiniun brookes, 3 Term Rep. 355. Rex v. 
of Rider, C. J. ante. 2 36. Rex v. Had- Silton, 1 WiU. 184. But see Rex f. 
denham, 16 East, 463. acc. Ingworth, 8 Term Rep. 339. post. 

(2) Haul’s case, 2 ^alk, 427, vol. ii, 

t 3 th$ 
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Of the Settlement by Parentage • 

the expiration of forty days, after which it may acquire 
one. (i) 

2. Where it becomes the head or part of another fa- 
mily by marrying, that being a relation inconsistent with 
a subordinate situation in that of. its parents (2). Thus a 
son, who being of full age and married, afterwards re- 
moved into another parish with his father, where he con- 
tinued to live with him, was held not to follow a settle- 
ment which the father subsequently acquired there. (3) 

But marriage seems necessary to make a child the head 
of a family when there is no separation. A son who, 
after he was of age, continued to live with his mother, 
then a widow, and residing under a certificate granted to 
the husband, does not become the head of a new family, 
nor is he emancipated by setting up in business for himself 
and hiring servants of his own. (4) 

An actual separation is necessary in all other cases; for 
a child may*, after attaining the age of twenty-one, de- 
rive a new settlement from its parent, provided it remain 
at the time of its acquirement a member of the father’s 
family, with an unbroken continuance. (5) 

Where a separation has taken place, this distinction as 
to when it shall emancipate the child, or otherwise, has 

(1) 3 Burn’s Just. tit. Poor. 3&4 est sine nova causa non potest re- 

Ed. VI. c. 16. and 14 Eliz. c. 5. per- nasci ; proinde vidiue mhilo magis in 
nut the separation of children from potestate sunt quam nuptae seu mino- 
vagraht parents at the afee of five. See res sive majores. Hub. Prelect. Lib. i. 
»3 Resol. of Judges 1633. Halt. 236. Tit. ix. § 3 De Patria Potest. 
Dumbleton v. Beckford, 2 Salk. 470. (3) Rex v. Everton, 1 East, 526. 

FoL 271. Bugden v, Ampthill, Burr. S. C. 270. 

(2) At in nepotes avi potestas ho- Rex v. Mortlake, 6 East, 397* 

St nulla est quia nuptiis per tmiver- (4) Rex v. Sowerby, 2 East, 27 6 , 
gam Europam patria potest as solvitur, (5 ) Per Lord Kenyon, C. J. Re* 

nee reviviicit matrimonio liherorum v, Roacb, 6 Term* Rep. *47. 
solutes quia quod semeTextiactum 
2 


been 
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been laid down : “ If a child under the age of twenty- 
“ one years leaves his father’s house, and is thereby gud 
“ severed from his father’s family, and returns to his 
** father during a state of pupilage, during which time 
“ policy requires that the child should be under the pro- 
“ tection of his father, he must be considered as incoxw 
“ porated with his father’s family, unless he has gained 
a distinct settlement of his own, or has become the 
“ head of a family himself.” ( 1 ) 


But if when that time arrives when in estimation of 
law the child wants no further protection, he removes 
from the father’s family, he is not for the purpose of a 
derivative settlement to be deemed part of that 
family. (2) 


Thus a boy, when seven years old, resided nine or ten 
years with his uncle for support, returning occasionally 
to his father’s house, particularly upon any disagreement 
with his uncle, and being looked upon as part of his 
father’s family by all parties; he derived a settlement 
from his father, which the latter had gained eighteen 
months subsequent to the boy’s going to his uncle (3). 
So where the father ran away when his son was of the 
age of eight, his mother dying half .a year afterwards, 
and he was supported by his parish until he was able 
to maintain himself; he followed the settlement gained 
by the father during his minority. (4) 


Boy residing 
with his 
uncle, Sc c. 


Neither does it make any distinction, that the father, Controul 
at the time of the separation, gives a master or any other Switer. 0 * 
person a degree of legal controul over his child, prodded 
he reserves to himself so much of the parental rights 


(1) Ante, 278. n. (jr), post. 282. Old. 284. See also Rex v. Oflttturch, 

(a) Ibid. * 3 Term Rep. 114. 

(3) Rex v.Tottingtoa Lower End, (4) Rex «y. Witton cum Twain - 

brookea, 3 Term Rtp. 335. 

T 4 
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as are consistent with it. Thus where a father hired out 
his son at the age of thirteen, for several successive pe- 
riods, but insufficient to confer a settlement, until he was 
nineteen, received his wages and washed for him ; the 
boy never returned home during the time, except for 
three weeks, from illness, and neVer lived with his father 
after leaving him thus, until the order of removal, which 
was made when he was nineteen; he is not emanci- 
pated. (i) 

A son hired as a yearly servant, in an extra-parochial 
place (where he could not gain a settlement), who re- 
turned to hfa father at the end of the year unsettled, 
under age, and unmarried. [2) 

A son bound at the age of sixteen, under an indenture 
for tour years, which was void for want of a stamp, and 
never after returning to his father’s house as a home (3), 
was held not to be emancipated, but to follow the fa- 
ther’s settlement subsequently acquired during the period 
of minority. (4) 

Likewise a son was bound an apprentice at the age of 
.fifteen, for four years, in tfie parish where his father re- 
sided, under a certificate. The father, during the ap- 
prenticeship, acquired a settlement by residence in W. 
another parish. The son, at the expiration of his ap- 
prenticeship, being a minor, came to his father’s house 
in W. whenever he pleased, and kept his holiday clothes 
there, but was his own master to go and work where he 
pleased : he was held to follow his father’s settlement 
in W., being neither emancipated nor independent of 
him. (s) 

(i>Rex v. Strctton, x Const. 47. (4) Rex v. Collingbourn Duels, 

FI. 74* ante, if (?.),\vasacase of emancipation 

(st) Rex v. Ccllingbourn Ducis, from a certificate. 

4 Term Rep. 195. (j) Rex v. Halifax. Burr. 5. c. &c6. 

(3) Rex v. EJj worth, 3 Term 
%y. 3S3- 
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The 
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The father of the pauper being originally 'settled in 
another parish about 40 years ago, came to reside in 
Hardwick upon a tenement under 10/. a year, which he 
rented, and during his residence there, and while his set- 
tlement continued in the parish to which lie originally 
belonged, he put his son, then 15 years of age, out ap- 
prentice for 4 years to a person residing under a certificate 
in the parish of B. While the son resided with his master^ 
the father acquired a settlement in H. by purchase for above 
30/. of the tenement which he before rented, and the 
boy served his master the stipulated period. During all 
which time he was clothed by his father, whom he occa- 
sionally visited on holidays, and at other times with his 
master’s leave, and. at the expiration of his apprentice- 
ship, being then aged 19, he returned to his lather’s house, 
staid there two days, and received new clothes from him, 
and then went to service. Thus requiring and receiving 
assistance from his father, he must be considered as rein- 
corporated on his return into his father’s family, and eni* 
titled to all the rights of one of its members, and there- 
fore he followed the settlement which his lather had 
acquired in II. during the period of his son’s apprentice- 
ship. (1) 

So w here a son enlisted, at the age of sixteen, into die Si n enlisted, 
same regiment of militia in which his father was serving 
as a serjeant, and lived with him until the age of twenty- 
three, the father receiving his pay, it was adjudged that 
lie followed the settlement acquired by the father during 
this service in the militia and residence with him : for 
living in the family, the parental controul w as not alto- 
gether destroyed, the guidance and direction of the child 
to a certain extent was not inconsistent with die occasional 
military situation in which ho was. (31) 


( 1 ) Re* v Hardwick, ix East, (z) Rex v, Woburn, 8 Term Rejv 
57 ?. 479 . 

But 
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Of the Settlement by Parentage . 

But a child, once severed from his father’s family after 
he becomes of age, cannot be again incorporated with 
it, so as to follow any settlement which the parent ac- 
quires subsequently, 

A father removed into another parish, where he gained 
fi. settlement, but the son, being above twenty-one, staid 
behind, married, and lived with his wife and family apart 
from his father. — The father’s new settlement was not 
communicated to him. ( i ) 

There was a marriage in this case ; which has been 
settled by subsequent determinations to emancipate a 
child who continues to reside with the parent. 

But the mere circumstance of a voluntary separation by 
a child when of full age, who was thereby put out of the 
parent’s controul, was held to amount to such an emanci- 
pation as prevented the communication of a new parental 
settlement A daughter, twenty-two years old, having 
Jiad a bastard, left her father’s house, and hired herself to 
a farmer in the same parish as a wet nurse. She lived 
there eight weeks, for which she was paid eight shillings, 
at the expiration of which time she returned to her father* 
who had removed during that period to another parish, 
and gained a settlement previous tp her return by renting 
* tenement at 12I. a year. It was held, that having re- 
moved from the father’s family at an age when, in esti- 
mation of law, she wanted no further protection from the 
lather, she could not afterwards be deemed part of that 
family, for the purpose of a derivative settlement. (2) 

Upon die same principle also, if a child has separated 
during its minority, and continues so after it has attained 
the age of discretion, it is emancipated. 

(j) Eastwpodhey v. Westho^dhey, (1) Rex v. Roach, 6 Term Rep. 

X Str. 438. i also Bugden v. Ampthill, 247.- 
£urjr. S. C. 270. Rex v. Heath, 

JTeinvRep. 583. 

A* 
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As where a son, nineteen years old, went into another 
parish, married, and continued separate forty years pre- 
vious to his father gaining a new settlement, without hav- 
ing himself acquired one, he does not follow this new 
settlement of his father’s ( i ). So a son who enlisted for 
a soldier at the age of nineteen, and served abroad, but 
returned after four years to his father, and married, does 
not follow his father’s settlement gained after enlisting ( l). 
Likewise 'the son of a Scotsman, who enlisted in the army 
at nineteen years old, before the father had acquired any 
settlement in England, and who did not return to Great 
Britain until after his father’s death, was held not to be 
Settled in the parish where the father had gained one after 
their separation; for he was emancipated some years be- 
fore the father had acquired a settlement, and had put 
himself under the controul and government of others ; 
and it is immaterial whether or not he has no other set- 
tlement for himself. (3) 

In these cases, if the sons had quitted the army and Separation 
returned home before twenty-one, they would liave been durin^mU 
considered os part of the father’s family, and participated uorit y* 
in any subsequent settlement acquired by him, until their 
complete emancipation (4). So when a father on his 
wife’s death broke up housekeeping, and his daughter, 
then 1 1 years old, was taken by her uncle, and continued 
to live with him as one of the family ( doing the work of 
a servant, but without being hired as such) until she was 
27 years old, the uncle finding her clothes and pocket 
money. Tims living away from her father before and 
after she was 21, he having no house of bis own, nor 


(1) St. Michael’s in Norwich v. St. (3) Rei v. Stanwix, 5 Term Rep. 
M .tthew’s in Ipswich. 670. 

(a) Rex v. W.ilpole St. Peter’s, (4) Per Lawrence J. Rex v. Roach, 
IJurr. S. C. $38, a Bott, 44. PI. 68. ante, »8z. n. (a); and see Rex v. Hard- 
wick, ante, xSi. (c),aec. 


giving 
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giving her any support, she ceased, “ after she became of 
« ag*,” (i) to be part of her father’s family, as no future 
settlement gained by him could be communicated to her: 
and the court held that the father acquired asettlement by 
a hiring and service for a year subsequent to his daughter’s 
coming of age fa). It does not seem settled by an express 
decision, whether an emancipation, which is not com- 
pleted but by the child’s not returning under the age of 
twenty-one, is to refer to the period of its original sepa- 
ration within the age of minority, or to that of its arrival 
at the years of discretion. ( 3 ) 

In the first supposition, the child will not follow nny 
settlement gained during the minority, if acquired subser 
.'quent to the separation ; in the second, it will. 

In Rex v. Stanwix, the father acquired his settlement 
after the son came of age. In Rex 7 ’. Walpole St, Pe- 
ter’s, the time of gaining the settlement in Walpole 
parish is not set forth. Hut in Hex v. Cowboueybourne, 
the court seemed to refer the point of the daughter’s 
emancipation to the time when she became of age. 

Reparations But every separation in fact docs not amount to an 

which do not .... . . . 

emancipate, emancipation, although it occurs alter the age ot ma- 
jority. Thus where it is for an occasional purpose, as 
going out for a lew weeks in harvest, the son continues 
part of the family notwithstanding (4). So where a girl 
having her hands burned oi\\ was incapable of work, and 
her lather being unable to maintain her, procured her to 
be maintained by the parish ; and she was placed in the 

(1) Verba I.e lilanc, J. io East, (p Rex i>. Sowerbv, 2 E j st, 276. 

88. See Rex v. Roach, ante, 282. n. (2). 

(2) Rex v. Cowhoneybourne. Ibid. Lot the rime for whUh the pauper 

• (3) See the opinion of Lawrence* J. hired, or whether he was hired, dui 

Rex v. Woburn, 8 Term Rep. not appear in Rex v. Sov-rby. 

429. and supra, n. (t), (2). 
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parish workhouse, wlierc she continued until her father 
gained a settlement in another parish after she came of 
age; this was held to be nothing like an emancipation, 
but that site followed the new settlement afterwards ac- 
quired by her father. ( i ) 

For the reason of drawing a distinction between sepa- 
ration before and after the child has attained the years 
of maturity ceases, when imbecility of mind or body in- 
duce the necessity of its continuing in astute of perpetual 
pupilage. 

The principle which prevents the child from following 
any settlement acquired by its parents subsequent to 
emancipation, must, when they have none, prevent it 
from having recourse to that gained by the grandfather, 
or other persons in the ascending line, subsequent to the 
time when the lather and mother, or other ancestors, 
through whom they claim, have been emancipated, and 
ceased to form a part of the family of their immediate 
parents. (2) 

Where the parents have no settlement (3), or if it can- 
not be ascertained, a legitimate child is settled in the 
place of its birth (4;. : or if that is unknown, where it is 
first found. (5) 


(1' Rex v Broadhcmbttry, 2 Bolt, 
47 M. 72. See also Rex v. Long 
Wntcnham, where the daughter wag 
separated from h«-r mother and family, 
they having caught the small-’ pox, and 
Lori MamlielJ, C. J. “ The daugh- 
ter wai separated from her family by 
the act of God, and it cannot be con- 
sidered an emancipation so as to pre- 
vent her gaining a setilemcrt.” . Eut 
the daughter seemed to have been 
under age. 


(a) Rex v. Darlington, 4 Term 
Rep. 797. 

(.4) Per VVilmot, J. Rex v. St. 
Matthew's Bethnal Green, Burr. 
S.C. 42. 

(4) Whitechapel v. Stepney, Cart h. 
433. See also Clavely v. Burton, 
% Bulst.351. 

(5; Per Holt, C. J. Banbury 
Broughton, Comb. 364. Dalt. 168. 



Proofs of Settlement of 


SECT. II. 

Proofs necessary to support this Settlement « 

The place of a legitimate child’s birth is prtmd facie its 
place of 'settlement, and proof thereof is sufficient to 
throw the burthen on the other side of establishing a set* 
tlement by parentage ( 1 )* But whichever side means to 
rely upon the latter, must give in evidence. 

1. The marriage, (a) 

2. That the pauper is the issue of that marriage. 

/ 

When the actual descent is proved, very slight evi- 
dence will be sufficient in the first instance to establish the 
legitimacy; for the law does not presume that the parents 
have lived in a state of concubinage, criminal in them, 
and productive of penal disability to their innocent 
offspring. (3) 

It lies on the other side to establish the bastardy by 
that evidence which will be stated in treating of the set- 
dement of illegitimate children by birth. The evidence 
therefore of the father and mother ; an examined copy 
of the parish register of the pauper’s birth or christening, 
with evidence of his identity (4) ; or that his parents were 


(i) Rex v. Whixley, % Const. 14. presumitur pro senteati* et pro legi- 
PL 34* R©* v. Heaton Norris, lb. timationo putrwnm , 17 Viu. Abr. 
H/a, 6 Term Rep. 653. ; and see Voc. Presumption, a. 

Rex v. Woodford, ante, 460. a. (1). (4) Rex Creech, Burr. S. C. 765. 

(4) See ante, 460. et seq. x Bott, x£. PL 34. Ibid. 736. 

(3) The legal maxim ia Semper PL 86a 


considered 
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considered as married* persons; or the testimony of any 
who knew his father and mother, and their being reputed 
man and wife ; or of their acknowledging the pauper as 
their lawful child ( i ) ; and even that of the pauper him- 
self to this effect is sufficient. 

3. The parents’ settlement 

The first settlement to be relied upon is that of the 
lather (a), and if he has done no act to gain one, it will 
be necessary to resort to that of his grandfather or grand- 
mother. If no settlement can be proved on the side of 
the father, recourse is to be had in the same way to that 
of the mother. In all these cases, the settlement last 
gained before their child becomes emancipated is that of 
the pauper. 


(1) Rex v. Bucklebury, 1 Term (2) Ante, 27 S- and Cripplegate P'. 
Rep. 164, 2 Bolt, 26. Pi. 48. St. Savioiu’s, Fol. 26 c, 2 Butt, 16. 

*’l. 33. 
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CHAPTER XIX. 

Of the Settlement, of Illegitimate Children by Birth . 
Sect. I. Of the Settlement . 

Dotards. illegitimate child is considered as the offspring of 

no one ( i ), or, as it is sometimes termed, to cut 
off all idea and hope of peculiar relationship, the child of 
the people. There exists no privity of blood between it 
and the reputed parents, through which it can lay claim 
to their settlement : and it is settled in the place of its 
birth, as we have seen that lawful children are whose pa- 
rents have none. (2) 

Mother re- It is the same if the mother come into the parish under 
ccrttiiclte^ CF ^ l0 protection of a certificate (3); unless the parish cer- 
tifying expressly describes the child therein, and under- 
takes to provide for it. As where parish officers by their 
certificate acknowledged A. C. spinster, and the child or 
children which she now goeth with, to be their inhabi- 
tants, and promised to provide for them; it is in that case 
settled in the parish granting the certificate But the 
parish will not be bound to do so, where the undertaking 
is in general terms to provide “ for the woman and her 
child,” as that shall always be presumed to signify her lo 

$ (r) 41 Ed. III. 19. 1 Roll. Abr. (.1) Rex v Hilton, Burr. S. C. 187. 

Bjstnvd* (C). PI. 1. (4) Itcx i>. Ipsley, Burr. S. C. 650. 

(2) Whitechapel v. Stepney, ante, Qu.nc tnmen ;and see the opinion of 
23a. n. 3. Rex •;». Spitultields, i Ld. Lord Kenyon, C. J. Rex -r.Mathon, 
Raym. 567. Rex t. St. Peter’s in post. 289. 

Worcestershire, Burr. S. C. 25. 


gitimate 
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gitioiate offspring (i). Even if a certificate is grafted 
when the woman is unmarried and undertakes taprovide 
for the child she is then pregnant with, and ail bther 
children that she may thereafter have, until she or they 
acquire subsequent settlements ; it does not extend to an 
illegitimate child born eight years after the certificate is 
granted, but it is settled where born. (2) 

Although this is the general rule respecting the settle- Exception* 
ment of natural children, there are some exceptions which j a \ Vi Coni ? oa 
exist at the common law, and others which are created 
by statute. 

The first exception by the common law, is, where a *• Rem<ml 
woman with child of a bastard is removetj out of one pa- hy 
rish into another, through the fraud or collusion of its 
officers. In this case the child, wheresoever it is born, is 
settled in rhc parish from which the mother ha* been eol- 
lusmlj removed (3). But the removal of the woman, 
must have been effected with a fraudulent purpose : for if 
she should come accidentally into one parish, and in con- 
sequence of the self-suggested persuasions of a private pa- 
rishioner, go into some other, and be there delivered (4); 
or if she diouki without fraud leave her own parish, with 
the knowledge of the overseers, for the purpose of finding 
the putative father of the child with which she is quick, 
and be suddenly (Miv^red in some other parish whilst en- 
deavouring to reach her ow n, these form no exception to 
the general rule, and the birth decides the settlement, (5 \ 


The second exception is, where a child is born after an »• Vending 
order has been made for the mother’s removal to 


(1) Rex-'. Wyk«, Bur r. S. C. 264. 

(2) Rex v. Mathon, 7 Term Rep 
362. 

(3) Tewksbury v. Twining, Bolet. 
349. Matters v. Child; 3, Salk, 66. 

rou 1. 


(4) Ante, n. (3). 

(5} Rex v. Attley, Cald 539. 


other 


v 
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other parish. In this event, whether it is born in one of 
the contending parishes ( i ), or in some intermediate one* 
while the officers are in the act of removing, or using rea- 
sonable diligence to remove the woman (2), it is settled in 
the parish against which judgment is given, if the order 
is contested (3) ; or in that to Which the removal is made, 
where it acquiesces without appeal. (4) 

3. Moti.rr The third exception is, where the child is born while 

jii custody. fc j ic mo ^} lcr ; s i n ac tnal custody of the law; as where she 
is in the house of correction (5), or in die county gaol (6): 
here it follows the settlement of the mother ; or if that 
cannot be known, it is to be provided for in the parish 
where she was apprehended. (7) 

A fourth exception seems to be, where the child is 
born in a workhouse belonging to parishes united, under 
9 Geo.I. c. 7. and which is situated in a third parish. 
Here it shall be considered as settled in the parish to 
which the mother belongs. (8) 

Exceptions The exceptions enacted by statute are: 

by statute. 

13 Geo. HI. i. By 13 Geo. III. c. 29. for regulating the Foundling 

« * 9 * Hospital, no child received there shall thereby gain a set- 
tlement in the parish where the hospital is situate. 


( 1) Rex v. Icleford 1 Sess. Cns. 33. 
Much Waltham}v. Pcram, 3 Salk. 474. 
Boreham i/. Waltham* Carth. 397. 

(3) Reg. r;. Icleford, ante, n. (1). 
^leg. v. Jane Grey, post.n. (4). 

(3) Westbiuy v. Coston, a Salk. 

534. & aute,n. (t). 

(4) Reg. v. Jane Grey. Sett. Rem. 

4 1- 

(5) Suckley v. Whitborn, 3 Bulsr. 


35?. 32 Resol. Judges of assize 1633. 
Dalt. 237. ante, 242. 

(6) Elsiug e. The County of Here- 
ford. 1 Sess. Ca. 99. 

(7) See also Banbury v. Broughton, 
Comb. 364. 

( 8 ) Seethe opinion of Buller, J. 
Rex v. St. Peter and St. Paul. CaW. 
313. po«t.vol. ii. 


2. By 
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2. By 1 7 Geo. II. c. 5. s. 25. whore a woman wander- 1 7 Oeo. ix. 
ing and begging, is delivered of a child in any parish or c ' 
place to which she doth not belong, amlthereby becometh 
chargeable to the same, the churchwardens or overseers 

may detain her till they can safely convey her to a justice 
of the peace ; and if she shall be detained and conveyed 
to a justice as aforesaid, the child of which she is deliver- 
ed, if a bastard, shall not be settled in the place where 
so born, nor be sent thither by a vagrant pass; but the 
settlement of the woman shall be deemed the settlement 
of the child. 

3. By 13 Geo. III. c. 82. s. 5. no bastard child, born 13 Geo. in. 
in a lying-in hospital, shall be legally settled in, or on- c * 
titled to relief as a parishioner from the parish wherein 

the hospital is situated; but every such child shall follow 
the mother’s settlement, and shall immediately gain a set- 
tlement in the parish or parishes respectively, where his, 
her, or their mothers were last legally settled. 

4. By 20 Geo.IILc.30. bastard children bom mthc in ^ i0, IIT * 
house of industry of any hundred or other district incor- 
porated by act of parliament for the relief and employ- 
ment of the poor, shall be deemed to belong to the parish 

or place where the mother cf such bastard child was le- 
gally settled. 

5. By 33 Geo. III. 0.54. s. 25. for the encourage- 33 Gro. ill. 
ment and relief of friendly societies, it is enafted* that c * 54 ' 
every child which shall be born a bastard in any parish, 
township, or place, during the mother’s residence therein 

under the authority of this act, shall have, and be deemed 
to have the same settlement which the mother has, or is 
entitled to at the time of the birth of such child. 

6. By 35 Geo. III. c. 101. s. 6 . if an order of removal 35 Oe* HL 
I, l|as been obtained for the purpose of removing an mirnar- c * l0ir 

u % ried 
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riecl woman who is with child, and it shall be suspended 
on account of the sickness or other infirmity of such per- 
son, and during such suspension the said woman shall be 
delivered of any child which by the law of this kingdom 
shall be a bastard; every such child shall be deemed and 
taken to be settled in the same parish, township, or place 
in which was the legal settlement of the mother at the 
time ot her delivery. 


SECT. II. 

Of the Proofs . 

Tiie only proof required to establish this kind of settle- 
ment is, that the pauper was actually born within the pa- 
rish or township. This may be effected either by the 
testimony of the parents, relations, or any other person 
acquainted with the fact. 

»»• Jt has been the practice of many sessions, where the 
parents were proved dead', to admit evidence of their de- 
claration as to the place of the child’s birth in proof of 
the settlement. This rule seems to have been adopted 
from a supposed analogy to questions respecting the time 
of a child’s birth, where such declarations are evi- 
dence (i), and from the obvious difficulty of establishing 
the fact in most cases by any other means. (2) 

But the court of king’s bench have decided, aftei 
taking time to consider the. point, that such declarations 
cannot be received in evidence. For the controversy 
is not as in a case of pedigree from what parents the 
child has derived its birth ; but in what place an un« 

(1) See po<t. 298. of which it is not reasonable to pre- 

(lj Hearsay » eoodf evidence to sume I have better evidence. Bull 
prove who is my jtrandfather, where L, N. P. 294. cites 
he married, whit children he had, fcc. Stephens, Kent 1697. 
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disputed birth derived from known and acknowledged pa- 
rents has happened. It involves no question but of loca- 
lity, which is to be proved by the general rules of evi- 
dence, according to the ordinary course of common law. 
It is not a case of pedigree, and the rules of hearsay evi- 
dence do not apply. ( i ) 

But the parish register of the birth or christening, with 
proof of the pauper’s identity, such as that the reputed 
father and mother passed by tike Christian and sur-names 
given to the parents in the register, seems prima facie 
f‘\ idcnce that he was born in the parish. (2) 

Although birth is prima facie evidence of a settlement, 
without any reference to the legitimacy outlie pauper, vet 
questions on the latter point must frequently arise between 
contending parishes, for the purpose either of getting rid 
of this birth settlement by proving one by parentage ; oi ¥ 
vice z\na> of establishing conclusively that which arises 
from birth, b\ destroying the presumption that a prefer- 
able one is derived from the parents.. 


(1 \ The maten.l parts of ihe case 
are as follows “ Upon appeal against 
an order removing W. H. IromCran- 
brook to Erich, the Respondents, in 
support of the<r case, examined the 
pauper W. II . who stated, that about 
ao yeais ago, being then aaout 14 
years old, he remembered being at 
Enth with hts father from , 3 une to the 
Michaelmas following. 'lhat they 
lived in a bn n, having no fixed resi- 
dence, but travelling the country from 
place to place; that he remembered 
being at other places before their so- 
journing at Erith ; that his father, who 
, was new dead, had told him, that he 
was bora a bastard at Erith, and had 


pointed to that jalaci as they were 
passing, telling him that that was the 
place of his [ the pauper’s] birth. The 
pauper further stated, that he had 
done no act to gain a settlement. The 
court of Quarter Sessions being of opi- 
nion that there was sufficient evidence 
of the pauper’s birth *n E. confirmed 
the order removing him thither, but 
the court of K. S. being of a contrary 
opinion, quashed both orders. Rex v. 
Eritb, Trin. 47 Geo. III. $ East, 550. 

(a) Rex V. Creech . Michael , 
Burr. S. C. 765, especially if the pre- 
sumption is strengthened by a corres- 
pondence between the date and the 
pauper*# age. 
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By the law of the land, no man can be a bastard who 
is born after marriage, unless for special matter ( i ). If 
therefore a man marries a woman that is with child, it 
raises a presumption that the child is his own ; for by 
marrying one whom he knows to be in that situation, he 
may be considered as acknowledging, by a most solemn 
act, that the child is his (2), and it will be legitimate. 

Proof of But this presumption of legitimacy may be rebutted, as 

nlafy!" w iH i )C secn * n considering the facts upon which illegi- 
timacy depends, which are to be classed as follows : 

1. Where i. Where either no marriage exists, or only an infor- 
no imrjr.nge. ma j before ^ is born. (3 ) 

a. When 2. Where a Carriage subsists, and the husband is alive 

the husband w hen it is born. 
is alive. 

3 When 3 * Where he dies before it is born . 

dead. 1 

Legitimacy, in the second case, depends chiefly upon 
the fact of the husband’s access to his wife ; for where 
that has taken place, the issue will be legitimate, although 
the woman is proved to have been ever so unfaithful to 
^ the nuptial bed (4). Access shall be presumed, even in 
turned. 1 * 0 caws where there has been a voluntary separation be- 
tween Jiusbapd and wife 5 and it requires strong and al- 
most irrefragable evidence to shew that it has not taken 
place (5) ; for the general presumption quod pater est quern 
nuptice demonsfyant shall prevail, M except a case of plain 
natural impossibility is shewn.” ( 6 ) 

Thegvidence by which illegitimacy is to be proved in 
this case is reducible under four heads : 

{l) x Kc^l. Abr. 358* B«urJ, B. (4) Rex v. Brown, % Sort. 8xx. 

«#<*) I*»wrenct t I* Rtx. <v. (5) ,x Blacjc. Com. 4^7. 

JLufFe, 8 Bait, xto» (6) Per Lord EUenBourgh, C. J. 

Awe, p. % 6 x, &c. Rex v. Luffe, 8 Sett, X07. 

ix first 
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First and anciently, almost the only proof of non-access, 
was the child’s being conceived and born while the hus- 
band continued beyond the four seas. ( i ) 

Secondly, where there is a divorce a mensd et ihoro .* 
for obedience to the ecclesiastical sentence shall be pre- 
sumed. (2) 

The third arises from the explosion of the old opinion, 
that if the husband is within the four seas the child is legi- 
timate. Wherever therefore it is a manifest physical 
impossibility that the husband can have procreated the 
child, it shall be deemed a bastard* Thus* if it can be 
proved by clear evidence , that the husband has not had 
access during the entire period of gestation (3), the child 
is abastard. Neither is it necessary in this case, (at least 
where the parties have been long dead,) to establish non- 
access by w itnesses who can prove him constantly resident 
away from his wife. Proof that the husband left Nor- 
wich, and went to reside in London, that his wife re- 
mained behind, and lived with, another man as his wife 
for years, during which time the child hi question was 
born ; that this child always went by the adulterer’s name, 
and was reputed illegitimate in the family ; has been held 
sufficient evidence of illegitimacy, though it did not 
clearly appear where ttye real husband had bep fr$r$ the 
time of conception to that of delivery (4)! Saalsoifthe 
husband be proved beyond seas until within $ fortnight of 

(1) Rex v. Alberton, t. Ld. Raym. St.Margaret'i Westminster, x Salk. 
395. 2 Salk. 483. According to thit **3. X Const. 45 ** W. 123. 
case, the husband must have been ab- (3) Rex v. St. Bride's, l 8tr. 51. 

sent, not only at the time of concept Pendrel v. Pefldrel, 2 So. 945. |tl 
tion and birth, but during th* antire v. Bcdafl, % St r. XO73.3U2 Mitt- 
period of gestation. — But this doctrine stone, x& East, 530. wh#re the husband 
is contradicted by several cases, and cx • was abroad tor two yeary previous to 
pressly overruled in Rex v, Lufie, the child's birth, and tfit moths* eoo- 
ante, n. 294. (2) tinned In England. ‘ * 

(a) i Black. Com. 457. Bull. N. (4) Thompson v. Saul, 4 Term 
y. t». See 'also Rex v. Ktmpson, Rep. 3^6/ » 

X Sott, 378. PI. 443 * St. George v. 

v 4 hit 
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yond four 
sea*. 


2. Divorce. 


3. Diiect 
evidence. 
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hia wife’s delivery, the child is a bastard ; absence during 
the entire period of pregnancy being immaterial, where 
the circumstances of the case demonstrate a natural im- 
possibility that the husband can be the father. (1) 

4. inability. Lastly, upon the same principle of physical impossibi- 
lity if has been long settled, that if the husband be only 
eight years old (2); or if a man who is infirm and bed- 
ridden marries a pregnant woman in his chamber, and 
she is delivered twelve weeks after ; the issue is bas- 
tard (3). But the evidence must go to an impossibility ; 
for improbability, arising from a bad habit of body, is 
insufficient- (4) 


3. Whenf> The third situation which may give rise to the ques- 
fore tho tion of illegitimacy is, where there has been a marriage, 
l,,rth - and the husband dies before ike issue is born . 

If the child comes into the world within the usual pe- 
riod of gestation, u e. forty weeks, it is in general to be 


Rex n*. Luffe, 8 East, 193. 
Re* v. Mudstone, ix East, 550. 

(2) So if the husband be but, 9 years 
old, but Rolie adds a quaere, 1 Roll. 
Abr. 359. ILstard, PI. 17. But 
«* there is a case in the year-book, 1 
H. 6. 3 b. which goes the length of 
deciding the issue to be a bistard, 
where the husband was within the age 
of 14.V Per Lord E tie n borough, C, J. 
Rex v. LufFe, ante, 294. n. (6) 

(3) Fox craft’s case, 1 Roll. Abr. 
359. x Bott, 445. PI. 55a. In this case 
it most be presumed to have been shown 
that he had no previous access during 
the pregnancy. See Mr. East's note, 
Resv. Lufle, 8 East, aoo. It seems 
questionable, however, whether this 
ease did not tiflm upon the irregularity 
of the marriage. Rolie cites many 
subsequent determinations in which 


the child has been held legitimate un- 
der even more extravagant cucutn- 
stances. “ A woman being with child 
by one, is married to another, and f- 
tertaahls issue is boin, it is legitimate 
though bom within 7 days after the 
marriage." lRoll. 358. (B), PI. 3. 
If a married \Voman goes into another 
country and marries a second husband, 
has issue b y him, the first husband be- 
ing within the seat, the issue is legiti- 
mate, lb. pi. 6. But this law is now 
exploded. 

(4) Lomax w. Holmden, 2 Str. 
940. 1 Bott, 447, pi. 560 There 
must be a physical impossibility of the 
husband's being the father, for upon 
the ground of improbability, however 
strong, 1 should not venture to proceed. 
Per Lord Ellenborougfa, C. J. Rex «. 
Luffe, 8 East, 407. 1 * 

deemed 
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deemed legitimate ; if beyond, a bastard ( i ). But in the 
pinion of medical persons, this period maybe accelerated 
or retarded by accidental causes ; and upon their testi- 
mony, judging from the particular facts of the case, a 
child was held legitimate, though born forty weeks and 
nine days after the husband's decease. (2) 


*97 


If a man die, and his widow soon after marry again, 
and a child is born within such time as renders it dubious, 
from the course of nature, to which husband it belongs; 
the issue is said to be more than ordinarily legitimate, and 
may, upon arriving at the years of discretion, choose 
which of the fathers it pleases. (3) 

As to the witnesses by whom the fact of illegitimacy Proof, hv 
may be proved, not only all other persons, but the father ** * * ,l " 
or mother may be called, for they are not directly in- 
terested in the question of their child’s settlement. 


They may therefore prove, 1. The fact or time of mar- Parents’ 

ringe. (4) 


2. Its formality or informality. (5) 


3. Whether a child is born subsequent or prior to £ 
marriage had between them. ( 6 ) 


(z) RadwelPs case, Co. Litt, 124, b. 
Lord Hale’s MSS. Ibid. It seems 
also to have been found, that the hus- 
band had no access for the month be- 
fore his death, having languished of a 
fever during that {inse. x Roll Abr. 
356. Per Lord Ellertborough, C. J. 
Rex v. Luffed ante, 296. n. (4) 

(2) Alsop v. BowtreU, Cro. 
Jac. 541- 

(3) x Bolt, 444. Pi sso. 21 Ed. UI. 

Hi#. 


(4) Rex v. St. Peter’s, Burr. S. C. 
25. Stapylton v> Stapylton, Cas*» 
temp. Hard. 27?. May v . May, Bull, 
N. P. 1x2. SacbevereU v. Sacheverell, 
lb. 24X* 287. Lord Valentia’s case, 
Cowp 593. 

(5 ) Standen % Standen, Peake’s 
Ni. Pri. Ca, 32. Rex v. Brninley, 
6 Term Rep. 330. And see Wilkiiu 
son if, Payne, 4 Term Rep. 468. ante, 

(6) Stevens v* Moss, Cowp, 59 x. 

4. But 
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4. But where a child appears to have been, born in 
wedlock, the evidence of the parents, especially of die 
mother who is the offending party, is inadmissible to 
prove the non-access of the husband, and bastardize the 
issue (.1). And it makes no difference that the father is 
dead at the time when the wife is examined, for die rule 
is grounded upon the general principle of public po- 
licy, affecting the children born during marriage as well 
as the parties themselves. (2) 

5. Yet where the child is so born, the mother is an 
admissible witness to prove die fact of her adultery, be- 
cause from the nature of the transaction it is usually car- 
ried on with such secrecy, as to admit of no other evi- 
dence. (3) 

6. Proof of the parent’s declaration on oath or other- 
wise is evidence after their decease of the fact of mar- 
riage and the time of birth. (4) 

7.. Where a divorce can be proved by parol, and die 
production of the sentence of a court is'tuuiecessary ; as 
where it is done abroad by an unwritten judgment, and 
according to the forms of some foreign law, the parties 
s£re evidence to prove the fact. (5) 

(!) Per Lord Mansfield, Ste- (a) Rex v. Kea, 11 East, 132. 
vens v. Moss, Cowp. 593. . Rex v . (3) Rex v. Reading, Cas. temp. 

Reading. infra, (3)* Rex v. Xuffe, Hard, 79. 1 Bott, 448. PI. 56a. 
ante, 296. n. (4), and decided, Rex v. Rex «. Bedall, fb. 453. PI. 564. 
Kea, u East, 13 V But see C&rk i»* 2 $»r. 1076. Stevens v. Moss, ante, 
Wright, * Bott, 447. Pl.j5 8. Rex v. 297. n. (6). Rex w. Lu&», 8 East, 193. 
Bedall, infra, n. (3J, But the wife (4) Anon. 12 yin. 247. {T.b. 91.] 
beiagexamined to prove noo-iccess Rex ft. Bradley, ante, 297.8. (5). 
does not vitiate an order of bastardy if (5) Gaaer v. Xadytanesborougb, 

the fa* be proved by other witnesses. Peake‘s HI. Pri. Ca; ifr. ante, 273. 

Me »*£#&& Rex**. JUrifc,aMe. 
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CHAPTER XX. 

Of Selttiment by Hiring and Seivice. 


SECT. L 

DivLion of the Subject. 

r piiE first statute which required a further qualification 3w.1t!. 
^ to confer a settlement beyond mere residence as a C - ,T 
servant for the space of forty days, was 3 W. III. chap. 1 1. 
sect. 6 . It enacts, that if any vnmemied person, not 
having child or children , shall be lawfully hived Into arty 
parish or town for one year, such so vice shall be adjudged 
and deemed a good settlement therein. 

This section describes, first, the persons who shall he 
capable of gaining a settlement by hiring; it next re- 
quires that the hiring >lxrt!l bb for a year; and lastly, that 
it shall be in a « parish Of township.” 

But the w ords “ such service,” having rio regular ante- 
cedent, it was difficult to ascertain for what period the 
service was intended to continue. It might, and possibly 
with little violence, have been construed to signify a ser- 
vice commensurate with, and under that yearly hiring, 
which is required in the very same clause, since there was 
nothing else in the sentence to which these words could 
refer. But it was held to make no further alteration in the 
law of settleirienfs, than requiring a bona fide contract for 
a year’s service, which the parties Were left to enforce at 
their discretion. A settlement therefore was gained by 
entering into this yearly agreement as a servant joined 
with residence as Such for forty days. 


Reference 
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Reference to the remaining ways of acquiring set- 
tlements, in which nothing is necessary beyond resi- 
dence for forty days in a particular capacity, seems to 
have given rise to this construction. The case of 
apprentices bore a strong analogy to that of servants. 
Nothing further was required to gain a settlement by 
apprenticeship, than a contract by indenture, and resi- 
dence under it during forty days. A similar contract 
for a year’s service, with a like performance of service, 
may from an observance of the same rule have been 
deemed equally sufficient to confer one in the case of hiring 
and service. 

This interpretation of the statute produced great incon- 
venience. Fraudulent hirings to persons unable to main- 
tain or employ a servant were entered into, that paupers 
might be retained in particular parishes. The actual ser- 
vice, which was the substantial consideration supposed to 
be paid to the parish for the burthens of a settlement, re- 
mained unperformed. t If a servant was discharged by 
collusion, or through misconduct, after the lapse of his 
forty days, he was thrown a more speedy and permanent 
incumbrance upon the parish than where the service was 
honestly performed. 

8&9W.IIT. To remove these inconveniences, a clause was intro- 
c ? 3 °- duced in 8&9W. III. c. 30. which provides, that no 
person so hired as aforesaid, shall be judged or deemed 
to have a good settlement in any such parish, or township, 
u unless such person shall continue and abide in the same 
“ service for the space of one whole year.” 

Distribution Of these statutes, when taken separately, the first re- 
ef subject. gulates three things, namely, the description of persons 
by whom a settlement may be gained ; the lawful hiring 
for a year; and tKe place into which the servant is to be 
hired. Tne second prescribes the service, and the abiding 

and 
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and continuance therein for the space of an entire year. 
When considered together as part of the same code, 
a further' question arises, upon them, of how far the ser- 
vice made necessary bv the one, need be performed un- 
der the contract of hiring required by the other? 

This branch of settlement law may be considered there- 
fore under the four following general heads : 

1. What persons are capable of gaining a settlement 
by hiring and service! 

2. The contract of hiring. 

3. The years service. 

4. The residence by, and place in which the settlement 
is gained. 


SECT. II. 

What Persons are capable of acquiring a Settlement by 
Hiring and Service . 

The words of 3 W. III. c. 1 1. are, that “ if any un- 
“ married person, not having child or children, shall be 
*• lawfully hired,” &c. 

It has been held, that the period at which the 
statute requires the party to be unmarried, is the 
time when the contract is made. Therefore, if a ser- 
vant marries during service (1), or even after the hiring, 

(», F.irrngdoo *. Witty, Salk. 527. Rex v. Hedsor, Cald. 51. Rex v. 
Rtx v . Clem, Fol. 14#. Rex v. Sut- NympsfieW, Cald. 107. Rex v. Great 
ton,. a Sets. Casa. 133. Rex v. Han- Booklum, 2 Const, sfS n. (a). 
kurv ; JJurr. S. C. 322. Pec also 


3°i 


Unmarried. 


but 



hu^before his year begins (i), it will not prevent his set- 
tlement. Neither does it make any difference, that both 
parties think the servant married at the time of hiring; 
as where the husband being abroad, died before the 
wife entered upon her second year’s service, and she 
was unacquainted with the fact (2 J ; or although they know 
that the servant is to be married before liis service com- 
mences. (3) 

\ 

The servant’s being married at the time of making the 
agreement is likewise immaterial, if he be single, when it 
becomes absolute and complete. As where a married 
man was hired conditionally on the 16th, to serve for a 
year from the 24th of the month, if the intended master 
should approve the terms ; and his wife died in the inter- 
mediate time : he was held tq gain a settlement by a 
year’s sendee ; for the master liad a power to dissent 
until the 24th, when the servant was unmarried, and the 
hiring was considered as taking place on that day. (4) 

Without The second qualification required by the statute is, that 
children. the servant should not have any child or children at the 
time of hiring. This is adjudged to mean children, who, 
by following their parent’s settlement, might become 
chargeable to that parish in which one may be acquired 
under the new servitude. So that, if legitimate chil- 
dren tire emancipated at the time from which the pa- 
rent engages to serve, he may gain a settlement (5). But 
they must be emancipated at the commencement of bis 
contract for that particular year’s service under which 

" (0 Rex Allendale, 3 TermRep. 455. That the service for the last 40 
$8*. > Rex v. Sumtiagton, 3 Te*m days must be performed juqd©r a can- 
Rep. 385. tract of hiring entered into, when the 

(a) Rex v. Hcnsingham, Cald. 206. pauper is unmarried, see post. sect. 4. 
" (3) Rex^g. Allendale, supra, n. (1). (5) Anthony *».. Cardigap, Fort. 

(4) Re'afl^ifckaevtton, Butr.S,C. 309. Fol xji.S.C. , 


the 
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the settlement is sought to be obtained (1). ^Tb&cbiUPs 
entering into a contract by jvliich, ifcompleted, he may 
gain a settlement, and thereby become emancipated^ does 
not qualify the parent for obtaining one. Tlius, where 
a father having a son, who had notacquired a settlement, 
hired himself for a year, and the sonwas- also hired for 
the same period, on the same day, and both, served their 
time ; the father gains no settlement, as not being a per- 
son “ not having a child” within the meaning of the act; 
for the son's contract of service might not have been .com- 
pleted, in which event he coi^d not have gained a settle- 
ment, and therefore at the time when the father entered 
into the relation of servant, the son constituted a part of 
his family. (2) 


SECT III. 

Of the Contract of Hiring, 

Many parts of the agreement of hiring, which are of Parties to 
most importance to the master and servant, have but small thc contrac& 
relation to the question of .settlement. 

All contracts are made between at least two contracting 
parties, which implies that they should not only be of 
sufficient understanding to contract, but that the person 
en S a €^ n 8 a servant should be disencumbered from any 
other relation which renders the engagement unlawful. 

Upon this last principle it has been held, that neither a 
deserter from the king’s service, nor an apprentice, can 
lawfully hire himself so as to acquire a settlement during 
the continuance of those several relations to the crown or 
a master.^} 

(t) See Cowbcifcyborne, to (a) Rex x>» New Forest, 5 Term 
lest, 88. Rep* 478. 

< 3 )R« ev Norton, 9 East, %o 6 A 

It 
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It is immaterial whether the agreement be to serve one 
or more masters (i) or is made by a third person, if 
subsequently ratified by the parties (2). Neither ,is it 
necessary that they should be of full age, if the engagement 
is entered into with the parent’s consent, and tlu* pauper 
adopts it afterwards (3) ; but i> must be so ratified : and 
therefore parish officers can neither hire out adult (4), 
nor infant paupers (5), unless such pauper afterwards 
adopts the contract (6). It is of no importance whether 
the master has a settlement in the parish; for the servant 
does not derive his settlement from the master, but from 
the service. (7) 

The degree of relationship or consanguinity also makes 
no distinction, unless, as is the case' of husband and 
wife, it is inconsistent with the formation of the contract 
itself. 'Hie agreement by a daughter, who was emanci- 
pated, to perform the offices of a servant to her fathei 
for a certain reward, is equally within the statute, as whore 
the parties are strangers to each other in blood and con- 
nection. (8) 

w Jg es and The nature of the service is likewise immaterial. It 
service. may extended to all sorts of work, or confined to a 
particular sort (9). The servant may live out of the house 
during the entire of his service (10); or for part of the 
time in, and part out (11); it is still an hiring within the 

(l) Rex Eidersley, % Bolt. 274. (4) Rex Rjckinglull Inferior, 

PI, 317. Rex «*>. EUtack. Cald. 489. 7 Eas% 373. 
post. 329. (5) Rex t'.Stowmarkot, 9ESK, 1. 

(a) Pet Lwfd Kenyon, Rex v. Sc, (6) Rex v, Norton, 9 East, 20 6. 
Matthew*:, Ip>wich, 3 Term Rep, 449 * (7) Chesham «/. Missenden. Fol. 

Rex Rushull, post. 317. (a), 14$. 

(3) See Rex v. Winteriett, Csld. (8) Supra, n. (7); and R?x v. 
298, Rex «*. Macclesfield, Bftrr. 3 .C. Chertsey, z Term Rep. 37. 

458. Rex Wmcaunton, % Com?. 1 95 . (9) Rex v. St. Agnes, Burr, S. C. 

PI. for an infant's contract is not 671. 

absolutely void, but only voidable at his (10) Rex </. Kang's Norton, Burr, 

own election, 18 . and Holt *?, Ward, S. C. xji. 

% Stc. 937. Per Lord EUenbarough, (u) Re* tr. Sutton, z East, 656. 

C. J. Rex t/. Shinfield,.i4East, 545. 


statute, 
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statute, provided he remains under his master's tontroul 
during the whole time rf the contract Equally unim* 
portant is the nature of the wages to bereceivedj they 
may be in money, or in kind, or instruction^ t)» Ot Uk 
part of the servant’s earnings (2), or in victuals and 
clothes (3); or either, or even none of these (4), p*o- 
vided an actual contract exists* In the same manner 
they may be payable either by the week (5), the year, 
the piece, or the gross ( 6 ); and any alteration in these 
particulars during the year, wluch does not put an end 
to the contract, is also immaterial. These circumstances 
will often prove important clues towards ascertaining the 
time for which the hiring is made, or the degree of con- 
troul which it gives the master over his servant, where 
they do not expressly appear from the terms of the con- 
tract itself; but where these are ascertained, the former 
make no variation in the law of settlement. 

s The following are the principal rules to be observed Requisites 
relative to the contract of hiring in caseB of settlement : hSE*** 
1 . there must be a contract ; 2. it must be a contract 
tor servitude, and intended only as such ; 3. it must be an 
entire contract for at least a complete year’s prospective 
service ; 4. it must contain no special exception, exempt- 
ing the servant from his master’s controul during its con- 
tintupice. 

3 W. & M. c. 11. s. 6 . requires that the person x. Must be 
shall be lawfully hired; it is necessary therefore that an * coatt#a ‘ 
agreement* Imposing the reciprocal obligation of master 
and sehautf Should subsist between the parties (7}. But 

(l) Rea *» tikduiff, Buxr. S.C. ($) lUf v. Wfathc omhg. Doug!. 

(») Rex tr, Litti* Boltob, Caid. 367. { 4 ) Rex v. Birauogham, Dougl. 

(3) Ret V. WbffcM, port. 3*4. {3), 333/ * 

Wandsworth v. jPut^ey, port. 3*7 •(*)- 0) t 4^ Sfoke v. Pitmioiter, 

(4} Rex v. Birth Baftoo, port. 3*4* *79« sod *e« the 

Pei Xiord Kenyon, C.I. Res St. cmerftedbdh* 

Mthbew** Ipiwkh, 3 Term Rep, 449. 

VOL. X. X 


it 
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it k Sufficient if the contract is madam an extraparochial 
place, although the words of the act refer to an hiring 
u into a parish or township.” ( i ) _ 

Such agreement may be either express Or implied. 

Lxpre<s An express agreement may be in writing (2), or by word 

contracts. Q £ moil ^ 1 . requires in neither case any technical form 
of expression to render it valid. Like all other contracts, 
it is to be interpreted according to its general purport, so 
that if the intention to bargain for a year’s service be 
clear, no matter in what terms it is expressed. Thus an 
hiring for eleven months, for 41. 10s., it being agreed at 
the time between the servant and master, that the servant 
should give a month’s service in beyond the eleven months, 
is an hiring for a year 5 for it is in substance an agree- 
ment to servo for twelve months. The variation m ex- 
pression is of no significance, and cannot avail to prevent 
the gaining a settlement. (3) 

If thcoriginal terms are equivocal they may be explained 
by the subsequent conduct of the parties. On the 1 7th 
of October the pauper was hired to serve “ for the year, 
at 9 & 6d. per week.” He served under that hiring and 
received his wages weekly until the 13th of October fol- 
lowing, when he had a conversation with his master and 
agreed to serve him for another }ear at 10s. per week. 
Oft the aoth October he received 10s., conceding which 
no explanation took place ; but the pauper said he re- 
ceived it muter the new hiring. He continued in the 
service all that year, and seven weeks after; he was mar* 
ried eight weeks after die fii st hiring. The court thought 

’(j) Rex «. St.P«ter’$ in Oxford, 433 ; and ret th« «p» n * oa tord 
Foi. 193 post. , Kenyon, Rot -w. Macclesfield, 3 Term 

(;*} Rxwlot v. Bui«hwn # aJi»tr,307. Rep 76. and of Boiler, K {tax 

PI 547* Morsfcy, z Toiro top 69* 

(3) tot v. ^Wwich, Burr. $. C. 

that 
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the first contract was intended to be for ithe space of a 
year, or only to the end of the current year; but how- 
ever equivocal the expression might have been at first, 
when the master and servant on the 13 th of. October in 
the following year spoke of a contract for another year, 
that shewed that tliey had originally intended a yearly 
hiring. (1) 

Also where an hiring is stated, the court will presume 
it to be regular unless the contrary appears. (2) 

An implied agreement of luring is a contract which Implied 
the law infers to have taken place between the parties, coMnQlu 
where an express one does not appear. The mere exer- 
cise of controul, and the performance of service between 
persons otherwise independent, is sufficient to support 
this inference, since it i? only from an agreement either 
expressly entered into, or tacitly understood, that the one 
can derive Jus right to command? or the other be induced 
to obey. 

Thus the mere acts erf service, either in husbandry (3), Evidence of 
or as a menial servant (4), or as an ostler (5), are anffi- . im i ,licd hif * 
cient to warrant the inference of a contract of hiring* $9 
where an express contract has existed, and expired, if tfie 
servant continues the succeeding year with his 
without coming to any other agreement, the law implies, 
ftoxn the fyet of service* tm agreement to serve for jhat 
year on 4he same terms (0) ; and that although tfa? pre- 

(1) Rex v, Overtjoiton, 1$ East, Rep. 447. Rex v. Hale*, 5 Term 
347. Rex v. Seaton and Beer, CaW. Rep. 668. 

44a S.P. and 3 aR. (5) Rex ^. .Hoi/ Txwyy .w Wpre- 

ao !*»>&#;***' 

1 85. (6) Rex v. 3 c. Giles Reading, Cald. 

(3) Re* Lyth, 3 Term Rep. 327. 54. Rex v. Hensin&Ham, ante, 30a. 

(4) Rex v. Long Whatton, 5 Term (a). Rex *>. Cowfeeneytoarne, to Cast, 

88 . ^ 

x 2 tious 
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after an in- 
valid agree- 
ment; 


rebutted by 
circum- 
stance*. 


A footboy 
residing with 
a barter. 


A boy taken 
tn charity. 


to work with his master for three years at so much per 
week) to increase in 'the successive years. For a contract 
of a yearly hiring is to be presumed from a subsequent 
service for four years ; and though the court cannot look 
at the unstamped instrument for the purpose of proving 
by it any agreement between die parties, they may look 
at it to see the duration of the first contract, in order to 
guide them in receiving parol evidence of the subsequent 
service to which it did not apply, (i) 


The feet of servitude however is no more than evidence 
from whence a contract of hiring may be presumed (2). 
It may be rebutted therefore by a disclosure of any cir- 
cumstances which shew that the parties did not stand in 
the relation of master and servant. 


A gentleman sent a lad who had lived with him 
three years, and gained a setdement as his foot-boy, to 
reside with a barber inhabiting another parish, to learn 
the art of shaving and dressing hair j he gave this master 
some money to teach him, who was also to have the be- 
nefit of his work* The pauper lived under this agree- 
ment for move than a year; but it conferred no settle- 
ment, for he was in the nature of a scholar and not of a 
servant, and the barber had no remedy to compel him to 
serve. (3) 

Mr. Pyke, who was a mortgagee of a small estate, took 
the mortgagor’s son into his family from charity; there 
was no contract as to service , or die pauper’s continuance 
with Pyke, and he got meat, drink, lodging, and clothes, 
hut no wages. He lived there four years, doing what- 
ever the servants of the house thought fit to hid him, 


(1) Re* v. Psndlmo, 1 j Em, 449. ($) Res«. W*feon,€*itfc. 400. 

(a) Aate,$oM.(3),(4). 

and 
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and left his master at the age of fourteen - It was consi- 
dered as not being an haring to confer a settlement* the 
justices having found that there was no contract. (1) 

Where a boy had lived with his uncle as* a relation , and A boy liv- • 
not under any hiring; he was afterwards hired by another J“ g c ^ lth h,$ 
person as a yearly servant, but returned to his uncle, 
upon his request by letter, saying, that if he would come 
and live with him as before , lie could surely make it as 
good or better for him than a common service. There 
was no agreement with the uncle after his return, either 
as to time or consideration of service ; but the uncle often 
promised, that if he would stay with him for his life, he 
would leave him his crop, farm, and stock. He lived 
with his uncle several years, by whom he wa& found in 
meat, clothes, and pocket-money, but received ng wages. 

He gained no settlement, for there was no hiring during 
the first service, and the terms of coming to live with 
him as before , negative the presumption of such a con- 
tract during the second. (2) 

A waiter to an inn being taken ill, sent for the pauper The helper 
to help him ; which he did, and continued in the inn as 10 a w * aer ‘ 
boot-catcher for 19 months, lodging and boarding there, 
and was to be satisfied by the gentlemen who came to the 
house. The master knew of his being there the night 
after his coming, but nothing passed between them at 
that time. The waiter continued in the service eleven* 
months after the pauper catne -there, and the latter re- 
mained for six months subsequent to his going away; the 
master employed him occasionally on errands, &c. The 
pauper on going away applied to the master to give him 
something for the time he had been there, who refused, 
alleging he had made no agreement with him; but after- 

* 

(*) Rex Waybill, Burr. & C. (a) Rex v,$ ttkeAft* Term, Rep. 

7 $ 7 - 

* 3 wardf 



A negro 
woman* 


Young %bt\ 
residing with 
her relation 
by agree- 
ment. 


wkr&^e him two tfof»nibo 

tirai there was n6 vrith tlttf Mitel- durihg the time 
the waiter continued at the itln, the pauper bang theii 
helper to him ; and though the last six months of the ser- 
vice is to be referred to an implied With the 

master, that ifc insufficient tb confer k setflenient, lor 
there is no contract, cither express or implied, with him 
tihtil IhOsb last she ihonths. (i) 

The inference of a contract from the performance of 
acts of service, may be repelled by evidence of the pre- 
vious situation of the parties : 

As where a negro woman, who had been purchased as 
a slave in America, came to England in her master’s fa- 
mily, where she continued to live during his life, in the 
capacity of a Servant, and for some time afterwards with 
his widow and executrix. The situation of the woman, 
previous to her arrival in England, negatived the pre- 
sumption which might have arisen from her service, and 
the court held that she gained no settlement, for there 
was no contract of hiring, ( 2 ) 

So if the parties stand in a degree of relationship to* 
wards each other, which accounts for the reciprocal acts 
of service and maintenance, without reference to a con- 
tract for service, it seems to have considerable weight in 
excluding the presumption. 

As toherc a ybting girl was sent to by a relation, who 
told her, that if ^she would live with her she should have 

(x) v. St, Matthew’s Tpwich, (») Rex v. Thxfoei Afttotr, Crid. 

3 Term Rep. 4 <19- Lord Kenyon goes 5 r6. Norm of the statute* tweeting 
on to observe, “ If, indeed, the pauper the poor law apply at all to villenage ; 
had been before in R. s service, and the legislature never thought of it. 
then lived under a yearly hiring, mak- Per Lord Mansfield, C. J. Ibid, 
ing in the whole a year's servke, ihkx 
would have gained him a settlement.'* 

** II 


meat, 



; * ■ *f# 

meat, drink, washing and lodging ;aud the uW Ac- 
cepted the terms, and jiml with her #s a ^pi^feSwr 
years. It was adjudged to be no contract tocoufer a 
settlement ; for this is iu> agreement, but an encourage- 
ment to the poor girl, that if she would live with a rela- 
tion, she would maintain her, (i) 

Likewise, when a boy went to live with his unde, who a boy with 
was a tailor, at the age of eleven or twelve, worked for h,s urtcle ' 
him two years and learned the business ; when the unde 
proposed to take him an apprentice, which the boy re- 
fused, but continued to work for lam until lie Wj|s *7 
years old ; the uncle providing him with board, lodging, 
and necessaries: the court were of opinion, without ar- 
gument, that he gained no settlement, for there was no 
hiring. (2) 

H. S. w as disabled by the loss of a leg, when the pa- P.umtr put 
rish officers of R. where he was settled, agreed with II. C. 
who resided in another parish, that H. S. should live with 
him and do tor him whatever he set him about; the pa- 
rish to pay C. 2s. 6d. per week, and C. to find board, 
lodging, and washing for S. They lived together until 
Christmas, when C. refused to keep him longer, unless 
the parish increased the allowance. The officers con- 
senting, C. agreed to take S. till the Easter Following, at 
which time the parish refusing to continue the allowance, 

C. sent S. home to R. whence he returned to C. and 
continued to live with him in the same manner as before 

(1) Gregory Stoke v. Pitmintter, George If. seem*\a*make of there- 
* Bott, 179. PI. 233. But Lord Ken- porter for George l> io tbe xjtb year 
yon observes upon this case, “ that it of whose reign it is reported to have 
M was determined early in the reign been decided. See also Re* v. Lyth, 

“ of George II. when these questions 3 Term Rep. 3217. 

“ were not discussed or understood so (2) Rex v. St. Mary’s Guildford, 

“ well as they are at present.** Rex Cald.igi. 

Worsfield, 5 Term Rep. 5©$.^ 

x 4 for 
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for more than two* years. The court were clearly of 
opinion that he gained no settlement. The relation of 
master and servant never existed between S. and C. The 
former was placed with C. by the parish officers to be 
maintained by him, and the parish officers had no autho- 
rity to hire him out. After the parish allowance was 
withdrawn, C. permitted S. to live with him out of cha- 
rity, without any contract as between master and ser- 
vant, (x) 

Alloted, The guardian for the poor of an incorporated hun- 
dred, instead of binding out poor children, allotted them 
. to yearly services within the parishes of the hundred 
A poor boy aged 14, and residing in the house of in- 
dustry was thus allotted to F., a farmer in the district: 
the guardian told the boy that he had procured him a ser- 
vice with F.; and the boy did not object, conceiving he had 
no discretion on the subject. On the day after Michael- 
mas he went to F., who received him, and told him he 
would give him clothes, and that he was to stay with 
him a year; which the pauper did, receiving clothes, 
maintenance, and pocket-money. This is not a hiring 
to confer a settlement. The adoption of a contract must 
be the act of a free agent. The boy conceiving he had 
no discretion on this subject, was obliged to accept the 
service as being under the control of others ; and can- 
not be considered as having adopted the act of his 
master. (2) 

Fut out with But though the law says that fcn#werscer cannot 

hi« own c° n « con tract with another for the services of a pauper without 
his Consent, an overseer may furnish a boy with means 
to eh^ble him to make a contract of hiring with ano- 
ther. ;n 


(1) Ret *. RidunghtU Inferior, (») Rex v. Stowmatket, 9 East, 
7 But, 373. *11. 
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A poor boy aged i6, belonging td the parish of A. 
offered to serve S., a parishioner of I,, who asked him 
whether he was willing to bind hay, thatch, or do what- 
ever he was bidden : the boy said he was willing, and 
was taken home to I. ; a day or two afterwards S. told 
him, if you can’t get clothes I can’t keep you, when the 
boy said that the overseer of D. would find him clothes ; 
and the next day he accompanied his master to the 
overseer, who agreed to do so, but stipulated with the 
master that he should allow the parish i s. per week on 
account of the clothes found. The overseer at the same 
time asked the boy in his master’s presence if he went 
willingly into Ifis master’s service, to which he assented. 
This was an original agreement, for an hiring and ser- 
vice between the master and the boy before the overseer 
knew any thing of the matter, and service under it for a 
year confers a settlement. ( i ) ' 

The second circumstance required in this contract to 
confer a settlement is, that it should be for servitude, 
and intended only as such. An agreement designed to 
place the parties in the relation of master and appren- 
tice is insufficient, although it entitles the former to' ex- 
ercise an equal control over the person submitted to his 
authority. 

The 3 W. & M. c. 1 1. and 8 & 9 W. III. c. 3. ex- 
pressly require that the party is to be hired to serv*. Not 
only an ♦apprentice regularly indentured, therefore, can- 
not during the continuance of his apprenticeship acquire 
a settlement as a servant; but those who serve as appren- 
tices, without any indentures, or under such as are null 
and void for informality, cannot claim one, as if their ser- 
vice had taken place under a contract for servitude. 


2. Mu«t be 
a contract 
for service. 


Service as 
apprentice. 


(1) Rex v. Dunum, 16 East, 35a. 


So 



OfSeHfabent iff fBring Service. 

S&Utfc wheftfrte i * the forms? required to confer a set- 
lament by apprenticeship hare not been observed, it be- 
comes necessary 'to inquire whether the person dawning 
a settlement has been hired as a servant, or engaged as 
an apprentice (t). It is not always easy to ascertain this 
feet ; for a servant may hire himself for the purpose of 
being instructed^ some particular business, as well as an 
apprentice. 

This subject comes more regularly under discussion in 
treating of settlements by apprenticeship; and it is suffi- 
cient for the present to elucidate the rulqby the following 
cases: — 


The pauper agreed to let himself to his brother, who 
was a carpenter, for a year ; by his agreement he was to 
receive no money by way of wages, but his brother was 
to teach him as much as he could of the trade during the 
tune, and provide him with meat, drink, washing, and 
lodging, the pauper to do all his brother’s lawful business 
in his farming way. This has been held a contract tor 
service and an hiring for a year. (2) 

But an agreement with a stone-mason to take the pauper 
apprentice for six years , and to teach him the trade , and 
provide him with meat, drink, washing, lodging, and 
clothing; the pauper to live and work with him as an 
apprentice, and indentures to be executed between them 
-accordingly ; will not entitle the pauper to a settlement, 
the indenture mem ar having been executed. (3) 

"(t) Hot an tavilid contract of ap. (2) H*x v. -Mitcham, Burr. *$ €. 
'pr»ntice«htp by a rotoot, dw» Mt 498 

destroy * valid watiHt of fetag e- ($) R<* «. WhUechuteh Cauoui- 
viously entered into, Rex. « Shmficld, corum. Burr. S. C540, 

14 Bast, 541. post. 


These 



Ttes* <xmztptin& with Mb* 
particular, efccept that the agreement ih One 
as k $e*v*nt> Artd ill the ether as tut apprentice* 
fh&t distinction, the pauper in the latter was held MU Id 
gain a settlement ; because he was not an apprentice fee 
want of a binding by deed, and therefore not settled in 
that capacity ; and he was not an hired servant, ns the 
agreement declares that he was to be an apprentice! lie 
cannot therefore resort to this branch of the statute, when 
the terms of his contract prove that he meant to come 
in under another, to which different provisions arc ap- 
plicable. 

The third circumstance essential to the validity of the 3. Must he 
contract* respects the time for which the service is to ™ntnufor 
last. The distinctions upon this head have given birth * ye ^pro- 
to a number of denominations, which it is necessary to ^ Uvcser ‘ 
explain, rather to enable the reader to refer to the 
several collections of cases upon this subject, than for any 
use made of them by the learned judges in delivering 
their opinions. Such are successive or several hirings ; 
customary Jitnngs ; retrospective hirings ; conditional 
hirings ; special or particular hirings . These terms will 
be severally defined, in unfolding the distinctions from 
which they have originated. 

With respect to the time for which the contract is Time of 
made, it is necessary in many instances to ascertain the uactmate-" 
period at which It is to commence, as well as that for nal 
which it is to continue. The former may be useful In 
some instances, not only as conducing to determine the 
latter, but likewise upon other accounts. Thus it may 
be important to shew, whether the servant was inca- 
pable of acquiring a settlement when hired {1 ) ; or 


(1) Ante, 301. 


whether 
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whether absence at the commencement of his service 
arises from a dispensation with the service, the con- 
tract being previously completed, or from the parties not 
having fully concluded their agreement until a subsequent 
period* (t) 

The pauper being in service with W. wrote to her 
mother, desiring her to look out for a place for her, who 
in consequence, previous to old Michaelmas, treated with 
Mr. P.’s wife, of the parish of R. Mrs. P. informed 
the mother that she would give her daughter the same 
wages as she did her other servants, and wait till she came 
down, and desired her to come as quickly as she could. 
But the mother made no absolute agreement for her 
daughter, but afterwards informed her that she had got a 
place for her, if she liked it. The pauper left W. at the 
expiration of her service, came to R. on the 16th of Oc- 
tober, and went into Mrs. P.’s service, at her request on 
the 1 8th, when it was for the first time agreed between 
Mrs. P. and her that the wages should be ten guineas, 
with liberty of parting at a month’s wages or a month’s 
warning. This is a hiring to commence from the 1 8th, 
there was no reference to an} antecedent time, the terms 
not being settled nor the agreement made until then. (2) 

t 

But where Mrs. M. sent a letter to the pauper’s friends, 
stating that she gave 3I. a year wages, on which the 
pauper agreed to go, and sent to let her mistress know 
when she would come ; and in consequence of a second 
letter, desiring her to come the 1 1 th of October, she went 
into the service on the 12th, when her mistress objected 
to her not having come the day before, for which 

(l) Rex v. Winttrsett, Cald 498. respecting dispensations of service, and 
post. 348. (l). Rex *>. Grrndon Under- dissolutions of the contract. 
wood,Cald. 339. andmany other cases (4) Rex v, RushalJ, 7 East, 471. 

the 
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the pauper gave as a reason that she had only quitted 
her last place late on old Michaelmas-day. About three 
weeks after she went, the pauper said to her mistress that 
it was proper to come to some agreement, as they never 
had any, further than a few lines : to which her mistress 
answered, 44 You know what wages ; I sent you word : 

44 and as the general way is to let for a month's wages or 
44 a month’s warning, I do not wish to confine you for a 
44 year.” The pauper continued in the service till new 
Michaelmas then following, and it was taken for granted 
in arguing the case, that the hiring was complete on the 
ntji of October, (i) 

There must be one entire contract for a complete year’s Successive 
service. Successive hirings, or such as follow eucli other, hlnng4 * 
in uninterrupted succession, without an intervening in- 
terval of time, if sn'erally less than a year, are insufficient 
to confer a settlement, although they amount to a much 
longer period of service, when taken together. 

Thus au hiring for two successive periods of eleven 
months each (2); or for two successive half-years (3) ; 
or from May-tide to Lady-day, and a new agreement on. 
Lady-day to serve till the May-tide ensuing, is insuffi- 
cient. (4) 

The same point was held, where the hiring was from 
Whitsuntide to Martinmas, and before the expiration of 
that term there was an hiring to the same master for the 
succeeding half-year, from the said Martinmas to the 
Whitsuntide following ( j ). Neither did it make any dif- 

(1) Ret v. St. Peter’s Mancroft, (3) Dunsfbrd v. Ridgwick, Salk. 

8 Term Rep. 477. 535. 

(4) Rex v. Haughton, t Stra. 83. (4) Horsham v. Shipley, Fol. 134. 

In this case a week, during which the (5) Rex v, JLowther, Burr. S. C. 

servant was absent, intervened between 674. 
the successive hirings. 


fcrcnce 




Customary 
adjudica- 
tions in 

sessions 
affect not* 
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in the latter cm, d»t it was a customary or 
mode of hiring servants in that part of the 
country,, and dud the case act forth, that in Cumber- 
land thg quarter sessions (from whence, it was stated). 



hod by invariable practice as long as can be remem- 
bered, adjudged an hiring for two successive half-years, 
and service under it for a whole year, tpbe a sedfoment, 
'for the words of the act are positive that the hiring, shall 
be for a year. 


-«W for So where there is but one contract, if it be made but for 

y ear . a day or two short of a year, it is not the hiring required 
by the statute; therefore an hiring from the 3d of (jetober 
until Michaelmas day ensuing is insufficient. (1) 

Where there was an hiring three days after old 
Michaelmas, until die next Michaelmas, and the pauper 
continued In the service until dmjlayafter oldMichaelmas- 
day, which being leap-year, made a service pf three hun- 
dred and sixty-five days; the court was clearly of opinion 
against the settlement, because there was no hiring for a 
year; for a contract made three days after Michaelmas, 
to a^rye till the Michaelmas following, is an hiring two 
days abort of a year, (a) 

Customary And its being the customary mode of hiring in that 
h “'" £S ' part of the country makes no alteration in the law. 

Where it was the custom for servants to hire by the year 
at two different statutes, the one held cm the Friday- 
before and die Other on thejFriday after old Martinmas 
day, and the servant was hired from the Friday softer, 
until the old Martinmas following; it was adjudged iii9uffi- 

(0 Pepperliaxrow v. Frencluw, (s) feex*. A? kl*y, £ T*,* 1 tip. 
FpUjf; »od we C«o»b« v. West- a$o. R«S -p. Muahqr, t 
woodhoy, r Stra. 143. Rexv. New* 694, S. P.* - * 

ton, Burr. S. C. 137. 
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dent* although the case stated it to 6e ttm of the 

country to consider it as an hiring for a year; forsuch & 
custom originating since the statute, and therefore long 
within the time of memory, cannot control an act' of 
parliament, (r) 

Neither will it make any difference, that the avowed x f 

object for curtailing the time of service is to defeat the feauhe set- 

settlement. tlement, it 

is not frau- 
dulent. 

Where the master at the time of hiring told the servant 

that he should not gain a settlement in the parish, and 

hired him three days after Michaelmas to serve until the 

Michaelmas following, the hiring was held not to be 

within the statute, although the sessions found that such 

transactions were fraudulent on the master’s part (a). 

For the question of fraud only arises, where in truth 

there is an luring for a year, but the parties endeavour 

to colour it, in order to prevent the pauper’s gaining a 

settlement. (3) 

* 

But in favour of settlements, the day of entering upon Days where 
the service, and that of leaving it, are usually cons** inc,us * ve * 
dered as included in the contract ; for the law makes 
no fraction of a day, and the servant is under his mas-* 
ter’s control during a part of each. Thus an hiring on 
die day after did Martinmas day until the old Martin- 
mas day following is good, and that without resorting to 


(*ytt ex v . Starwood, Cilri zoo. year. See Rex v t Standco Malady, 
South Coney v. Couluhorne ; z Stss. post. 311. 

Cat. X56.J where the two mopi or (a) Rex «. Muwlcy, x Teun Rep. 

meetings woe on the Wednesday a pre- 694. 

cedmg and subsequent to Michaelmas. (3} Per Bulks* t* h. 

day, and wages were paid for the wM# , 






Customary * Hie onlycases of customary hirings which ate consi- 
hmng3, dered as giving rise to any genetftl distinction, are con- 
tracts for service from one moveable* feast to the same in 
r the? ensuing year. Wher&such hirings have been inter- 
preted by the practice of the country to mean a year, 
it seems in one case to be considered as sufficient to give a 
settlement, although the intervening period of time was 
less than thr^e hundred and sixty-five days; as where the 
hiring was from Whitsuntide to Whitsuntide, (z) 


I have been able to find but one case expressly deciding 
the point, but the principle has been acknowledged in 
others. (3) 

In a subsequent decision, however it has been de- 
clared a case of doubtful authority (4) : and it has been 
recently determined that where a statute fair was held 
yearly on the day after old Michaelmas except when old 
Michaelmas falls on Saturday, and then the fair is held 
on the ensuing Monday, a hiring from such Monday 
until the old Michaelmas following is not an hiring for 
a year, under which a settlement can be obtained* It 
is neither an hiring from one moveable feast to another, ^ 


(x) Rex w. Skiplam, t Term Rep. 
49a Rtx o. Syderstone cum Benner, 
C'ald. 19. Dougl. 441. S. C. Rex v. 
Adieu, 5 Term Rep. 28. See also 
Rexw. Navettock,poft. (3), where it was 
stated to be the custom and usage of 
the country to hire a lemnt at the 
statute fair, being the day after old Mi- 
chaelmas, to serve unul Michaelmas 
following; and that circumstance ir 
relied upon by Lord Mansfield aa 
material to explain the word u till,** 
IZ 


which may or may not be exclusive 
according to the subject matter ; and 
the case as explained. Rex v. Har- 
wood, Cald.xoo ante, 3x9. (l). 

(2) Rex v. NtWstead, Burr. 3 . C. 
669. 

(3) Rex v. Navestodf, % Belt, 233. 
PI. 277. Rex v. Harwood, CaW. 
100. 

(4) Per Lord Kenyon, Rex v. Bow, 
8 Term Rep. 445., and fee Rex v. 
Harwood, ante, (3}. 

nor 
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.nor from old Michaelmas to old Michaehnas (t)* But 
where a servant was hired from Whitsuntide to Whit- 
suntide when the interval consisted of more than three 
hundred and sixty-five days, and was discharged before 
the ensuing Whitsuntide for being pregnant of an illegi- 
timate child ; but after having served three hundred and 
sixty- five days, the service was held sufficient to confer a 
settlement. (2) 

The next circumstance necessary to the validity of the Must be 
contract, in respect of time, is, that it must be prospective. l ,ros P ecuv «* 
The terms used in the statute express futurity, and no 
part of the year for which the agreement is made, should 
be elapsed at the time when it is entered into. It may be 
for a year to commence at some future time, as a week 
or fortnight after the hiring (3); and the service need 
not commence in fact at the time when the servant's year 
commences, inasmuch as it may be dispensed with by the 
master. (4), 

But where the agreement is made so that by-gone time Retrospect 
is to be calculated as part of the year, and included in me h,,ln|SS * 
computing it, this is called a retrospective hiring, and no 
settlement can be gained by service under it. Thus where 
a servant went into a place upon likihg, and after' he had 
lived there eight weeks, his master hired him for a year, 
to commence from the beginning of ike said eight vo^eks, it 
is a retrospective hiring. (5) 

The law is the same, though the period elapsed,* 
which is/to be included in the year, is no more than 

(t) Rex *v. Sundon Mqpcf, (4) Rex v. Isiip, 1 Stra. 423. 
to Hast, 576. * V * (5) Rex v. Ibrn, Burr. S. C. 304. 

(%j Rex v. Ulveraane, 7 Term Rex v. Hoddesdon, Cald. 13 . Rex </, 

Rep. 564. * 1 Marton, 4 Term Rep *57. Coombe 

(3) Rex 1/. Bank Newton, Buir. v. Westwoodhey, 1 Str 143. 

S.C. 45 J. 

voi.. i.-' 1 y a day 
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a day or two. Where A, was hired to B. six weeks after 
Michaelmas, to the Michaelmas following; and before 
his time was out, offered to live with B. for another 
year from that Michael mayday, if he would give him four 
pounds, a year. That proposal not being agreed to, he 
went away on Michael mas-day ; and three days after the 
master agreed to give him the money, and he immediately 
'entered on the service : this was held not to be an hiring 
for a year within the statute, (i) 

Conditional These sort of hirings, however, aie to lie carefully 
hiring®. distinguished, from such as are called conditional; that is, 
where the contract is actually made for a year of prospec- 
tive time, but may be dissolved upon certain terms at the 
reciprocal election of the parties. 

Thus an agreement to live as servant for a quarter of a 
year, and if the parties liked each other, then she would 
continue his servant for the remainder of the year (2); 
to come for a quarter, after the rate of twenty shillings a 
year, and if the servant and his master liked each other, 
he was to continue on (3) ; or to go into service a month 
upon liking, and have five pounds a year wages, but to 
go away on a month’s wages, or a month’s warning, to 
be at any time paid or given on either side (4) ; or being 
♦ hired for a year, at yearly wages, payable quarterly: 
either party to be at liberty to determine the contract, at 
any quarter of the year, giving a month’s notice (5) ; are 
hirings sufficiently good, where the service continues for 
the year. And it makes no difference that the servant 
declares at the time of hiring, that the reason why this 

* 

(1) Rex i\ Westwell, 1 Barnard, K. (4) Rex v. New Windsor, Burr. 

B.3J4* S. C. 19. 

(a) Rex v. Liduey, a Str. 950. (j) Rex v, Atherton, Burr. 3. C. 

(3) Rex <v. St. Ebbs, Burr. S. C, 203. See also Wandsworth v'. Putney, 
2 l 9 • 2 Bott, PL 240. post. 3x7. (2) 

condition 
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condition i«s inserted in the contract is, to avoid'ft settle** 

Sr 

ment. (i) 

In these eases, the hiring was originally conditional ; 
but the condition went only in defeazance of the contract ; 
and the relation of master and servant being continued 
for a year, the agreement must be taken as if the inope- 
rative condition bad never existed* 

The distinctions taken hitherto relate to cases where G«ne» v ai 
the time of service is specified in the agreement, there 
are many instanced, however, in which no particular 
period is mentioned for the continuance of service ; such 
cases have been distinguished by the appellation of general 
hirings. When the contract is thus silent, and nothing 
appears upon the’ face of the transaction, from whence 
its duration can be deduced, the law, in conformity to 
the several statutes which regulate the service*, especially 
of servants iri husbandry, infers that it is made for a 
year. (2) 

The principle must of necessity attach upon all cases implu t 
of implied hirings, strictly so called ; that is, where np 
express agreement appears (3). It is equally applicable 
tp cases where the contract is explicit in other particu- 
lars, but silent as to the time of its continuance/ A 
boy was hired to serve in husbandry, and his master 
agreed to give him meat, drink, washing, lodging, and 
clothes when wanted; but no particular time uas agreed 
on (4). Another boy went into an inn yard, and asked 

(i\ Rex v. Atherton, ut supra, year, for that retainer is according to 
3*2. l s ) law*” Co. Lit. 42. b. 

(2) 24 Edw. 111. c. r. 4 Hen. IV. (3) Rex v. Lyth, 5 Term Rep 
c. 14. 23 Hen. Vf. c. 13. 5 Eliz. 327. Ante, 307. (3) 
c. 4. “ If a man rcta’n a fervant gc- (4) Rex v \V1ne3unton, Burr. S.C 
nerally, without expressing any time, 299. 
the law shall constate it to he for one 
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tbq master whether he panted a boot-catcher and driver* 
and being answered yes* replied he should be glad to serve 
him, and was ordered to take care of the horSes, and not 
to drive them too hard, qnd no mention was made of 
meat, drink, washing, and lodging, but he was found in 
them, and received no wages (i.) Thfe pauper served 
the keeper of a public-house in his^ stable, and his master 
agreed to find him meat, drink, washing, and lodging in 
his own house, but was not to give him anypther wages but 
what he might receive as perquisites of the stables, and 
no particular time was stipulated that he should serve (2). 
One Jones met a servant girl, then in place with one 
Smith, and asked her whether she was again hired to 
Smith ; she replying in the negative ; he inquired “ if 
“ she would come and live with him, and take care of 
“ his child ?” to which she consented, and soon after 
went to him. Two or three days after she came, Jones 
told her that he would find her in meat, drink, and 
clothes, and asked her if she would be satisfied with that ; 
she told him she would (3). These have been adjudged 
hirings by the year; and the opinion of the master and 
servant as to their being entitled to separate at pleasure, or 
bound to continue during the year, was held to make no 
difference in the case. (4) 

% 

The rule seems also to extend to cases where the parties 
use expressions which refer to an indefinite term of ser- 
vice. The pauper having been hired and served for 1 1 
months, his master said to him, u You may as xvcll stay 
on an end in your place ; the place suits you and you suit 
the place.” The servant’s answer was, “ Very well, Sir, 

I have no objection and he continued to follow his 

(1) Rex t. S ockbndge, Burr* S. C. {3) Rex *>. Worfield, 5 Term Rep. 

m- jo6. 

(a) Rex v. Bath Easton, Burr. S.C. (4) Rex v. Stockbridge, Burr. S. C. 
t &X3. 759 ^ee also Rex v. Bath Easton, 

Burr. S. C .‘'23. acte, (2) 


master’s 
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master’s business ney three years. The words, you may 
as well stay£?i an end , in that part of the country, means 
an indefi^t^ ^jgfrp,# agdtnust therefore be considered as a 
generaj^liirfcg, *wWch» the law construes to be an hiring 
fora yeaij, (i) 

This inference of a yearly hiring is not rebutted by 
proof, that it was connected < with previous service for a 
less period. Where the pauper was hired from March 
till Michaelmas, and continued to serve until her mistress 
died two or three years afterwards, without a second 
hiring ; it was held that the continuance in the service 
was sufficient evidence to infer a subsequent hiring for a 
year. (2) 

And this presumption is not affected by the servant’s 
leaving his place in some succeeding year, at a period 
which docs not correspond with its regular close, from the 
time of entry upon the service; for as it was compe- 
tent to the parties to put an end to the agreement at any 
time by mutual consent, the law will rather suppose that 
they exercised this right, than break in upon its favourite 
principle. (3) 

Several reported cases do not come properly under the 
denomination of general hirings, although they bear a 
strong analogy, inasmuch as they contain no express sti- 
pulation respecting time ; but they differ insomuch a9 the 


(1) Rex v. Maccles6eld, 3 Teim 
Rep. 76., xnd €0 explained by Lord 
Ellenborough, C. J. Rexv Tolisbunt 
Knights, x Const. Append. 750. 

Tl 1071. 

(a) Rex v Long Whatton,5 Term 
Rep. 447. See also Rex v. Hales, 
5 Term Rep. 668. 

(3) Rex v . Worfield, supra, 3*4. 

Y 


n. (3); where the girl lived with Jones 
a year and a half, when her mistress 
told her that her child was old enough 
not to require attendance, and dis- 
missed her. But in Rex v. Puckle- 
church, feme stress seems to have 
been laid upon the pauper's quitting 
the service at the end of the week and 
in the middle of the year, 5 East, 386. 

3 intended 
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intended duration ofrthe service is^pot altogether a con- 
clusion of law, but may be collected from dm^etnaining 
terms of the agreement ; the cirCtnpstanjMl jiff nding it ; 
or the conduct of the master ana jJfUmt fl con- 

tinuance. As these hirings depend uppn special or par- 
ticular circumstances, they are therefore, as I suppose, 
denominated special or particular hirings. Whether such 
an agreement amounts to, an hiring for a year, is rather a 
matter of fact to be collected by the magistrates from 
the whole transaction, than a question of law. But the 
court of king’s bench, when the facts are stated in a case, 
will adjudge whether it is a sufficient hiring for a year (i). 
This conclusion may bo inferred, not only from the ex- 
pressions used, but the mamn r in which wage*, are to be 
I’aid, the condition of the parties, the nature of the ser- 
\icc, its actual duration, and perhaps the general prac- 
tice of the district in which the hiring takes place, as to 
the Usual period of servitude. These, and many other 
circumstances, may enable them to ascertain the fact ; 
and where, either from the original inaccuracy of the 
parties at the time of making the agreement, or their 
want 6f recollection when called upon to give it in evi- 
dence, they seem to contradict each other, magistiatcs 
must endeavour to explore their way as well as they can; 
yet leaning, as the cases seem to do, towards the legal • 
presumption in favour of a yearly contract, if the con- 
* elusion is otherwise doubtful. (2) 

Special Some cases of this kind afford a more direct inference 

1 r ” °* M yearly hiving than where it h altogether general, 
because the terms used, although introduced for another 
purpose, prove the parties to have meant that the service 
should Continue for a year. Thus where the agree- 
ment expressed, that the servant was to have 5I. a year 

(*) Per Lord Hnrdwicke, Rex o. (2) See Rex *\Ove:norton, .15 East, 

New Windsor, Burr. S. C. 19, ante.. 507. (»; 


wages ; 
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wages( i ); where the master told a bm coming into his ser- 
vice, tj iatj f he staid a year. a nd behaved well, he would 
give him a^i very and wage s the next year (2); thcs$ are 
clear yearly hiring^ 'although nothing else passed about 
time. ’The reference to wages lor a year in the first Case, 
and to a ’conditional continuance of service foi; a year in 
the second, shews that the parties intended to continue 
their relation of master and servant for so long. 

So where the head Leipei of a chace, having parted 
with one Ilill, who had been many years his servant, at 
yearly wages, and a keeper’s livery, &c. asked the pauper, 
“ Do you like the life of a keeper?” and being answered 
“ yes said, “ then go into Ned Hill’s place, and 
“ you shall want no encouragement; I’ll give you a 
“ suit of clothes directly.” 1 lore the reference to the 
terms upon which the former servant had lived with 
him, manifest an intention to engage the new servant for 
the same period as Hill had been hired, which was for a 
year. ( 3 ) 

There are however a different class of special hirings, 
in which it is more difficult to ascertain their intended 
continuance, as they contain facts which contradict and 
clash with each other. These, so far as they seem refer- 
able to any general principles, may be divided into three 
kinds: 1. where the payment of wages is reserved at 
stated periods less than a year ; as if they are made pay- 
able weekly or monthly; 2. where a power exists of 
terminating the service witlun the year, but restricted by 

(1) Rex v. New Windsor, Burr. (3) Rex *v, Berwick St. John, 

S. C.19. The agreement also was, Burr. S. C. 502, This hiring would 
“ that she was to go away on a month’s be good as a general one, without any 
wages or a month’s warning;’* reference, and was so considered by 

(2) Wandsworth v , Putney, % Bott, the judge?. 

1*8. pi. *40. # 
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a condition of giving previous notice, or, as it is called,* 
warning,* 3. where the ctyirt have formed their opinion 
upon the general circumstances of the case. 

It is to be observed, previous to entering upon these 
distinctions, that the court have laid it down as a , general 
rule in construing this and all other parts of the contract, 
that the parties apprehension or understanding of the 
effect and legal consequence of their agreement, can have 
no weight in that judicial conclusion which is to be formed 
respecting its real' import. If it were otherwise, paupers 
would be judges and not witnesses in the cause (1). But 
any act of theirs done during service, although it origi- 
nates from their understanding of the agreement, seems 
admissible as an help to interpretation, where the terms 
of the contract are not distinctly proved (2); for what is 
thus done can have no reference to the question of settle- 
ment, and is evidence by one party of the engagement 
under which he was enabled to do it, while acquiescence 
on the other side, amounts to a virtual acknowledgment 
of the same fact ; and the conversation between master 
and servant has been received under similar circum- 
stances for the like purpose. (3) 

The general rule as to the effect of reserving wages at 
short and stated intervals within the year, in ascertaining 
the duration of the hiring, is, that if there be any thing 
in the contract to shew that the hiring was intended to be 
for a year, such a reservation of wages will not controul 
it ; but if the payment of wages weekly or monthly 
be the only circumstance from which the duration of the 

(1) Rex v. Wincaunton, 2 Bott, 653, Rex v. Seaton and Beer, supra, 
192. PI. 241. Rex v. Seaton and (i) n. (2). Rex v. Wiritersett, Cald. 
Beer, Cald 440* Rex v. Binning- 298. post. 315. Rex v. Puckle- 
ham,Doiigl. 233. ante, 305.(1). Rex church, post/ 329. (1). 
v, Elslack, post. 329. 1 here are many (3) Rex v. Seaton and Beer, Cald. 
other cases to the same effect. 440. Rex t. Over norton, 15 East, 

, (») Rea v . Detiham, Burr. S. C. 347*ante, 307. (1). 
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contract is to be collected, it must be taken to be only a 
hiring by the week (1) or month (2), for the wages be- 
coming dub at the end of these periods, the contract out 
of which they arise must have terminated. (3) 

Thus an agreement to live as hostler at an inn, “ at 
“ four shillings and sixpence per week,” is an hiring 
only for a week ( 1 ). That conclusion has been made 
more strong in some cases by additional circumstances. 
As where the hiring was at one shilling and fourpence a 
week, board and lodging, J01 as long a time as the 
masta should want a servant : the servant was paid her 
wages at the end of seven weeks, and so 011 after two or 
three months, as she wanted money. This is only a 
weekly hiring, for she could not be discharged at the end 
of the year if it should happen in the middle of her 
week (4). An hiring “ at so much a week for as long 
time as the master and servant could agree,” is a hiring 
by the week, for it is a hiring for as long as they could 
agree from week to week. (5). 

The pauper went to live with a livery stable keeper at 
9s. per week, without fixing any time for the expiration 
of such service : some time after, a post-boy going away, 
the pauper was turned over by his master to take his place 
at 3 s. per week, and the money he could get from those 
he drove. He served in this employment above a year, 
when he left his master, but returned afterwards, when 
his master told him he might go to work, and then ro 

(r) Per BulJer, J. Rex v. Newton case where the payment of wage# refers 
Toney, % Term Rep. 453. Eod. Jud. to stated portions of a year eo nomine, 
Rex. v. Hampreston, post, 33a (2) viz.“ quarterly or half yearly,” or at 
also declared to be a settled rule, the “ end of a quarter,** or “ of half a 
Rex v. Pucklechurch, 5 East, 302. year.” 

Rex v. Clare, post. 333; (2) (4) Rex v. Elstack or EJslack,Cald. 

(2) Ibid. Rex */. Tolishunt Knights, 489. 

pOit. 333. - (5) Rexv. Mitcham, 12 East, 351. 

(3) There is no decision upon 2 

mained 
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nmincd one year under that agreement. This was held 
not to amount to an yearly hiring, (i) 

The pauper hired himself for eight weeks, at ys. per 
week ; and at the expiration of that time for three months, 
at 4s. per week. lie then entered into a new agreement 
with the same master, to live with him, the master find- 
ing him board and lodging, and paying him 2s. 6d. per 
week; but no time was fixed, or talked of, by the master 
or servant, for the duration of the contract. When the 
summer season arrived, the pauper said to his master, “I 
must have more now r , I believe, master.” The master 
said, u I low much more ?” and his w ages were increased. 
And so as the winter or summer succeeded, his wages 
were accordingly reduced or increased. The alterations 
of wages took place at the beginning of the week, lie 
entered and left his service on the same day, being Sun- 
day. He served in the whole five years and a quarter, 
and received money on account of wages ; but there was 
110 general settlement of wages till he and his master 
parted, at which time one took place. 

He gained no settlement, for the first and second hiring 
were for definite periods, short of a year. No time w r as 
mentioned at the third hiring, but it was at weekly wages; 
and this being the only circumstance from which the 
duration of the contract was to be collected, it must be 
taken to be only a weekly hiring. Besides, if there were 
any doubt, a circumstance confirmatory of this construc- 
tion is, that the servant in the middle of the year re- 
quired an advance of wages, which the master acceded to 
without any question (2), and he left his master at the end 
of the week in the middle of the year, (3) 

{1) Rex if. Odiharn, 2 Term^ep. (i) See Rex Dedham, Burr. 
('Z2. The case was given up as too S. C. 653. Pos\ 335. 
c^ar to admit of argument. (3) "ftexTTPucfclcdiurch, 5 East, 
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But tlie rule states that this inference, arising from the 
payment of weekly wages, may be controuled by other 
circumstances ; in which case, it is considered as intro- 
duced to arrange the manner of paying wages, so as to 
suit the parties’ convenience. 

Thus where an innkeeper agreed to u give the pauper 
“ one shilling a week, as she had given the other man or, 
“ men, and the vails of the stables ’ nothing was said 
a9 to the time of service, and nothing appeared as to the 
time for which such other man or men wore hired, but 
at the end of the year his mistress said to him, “ you have 
4C been here a year, and I will pay you to which he 
answered, “ it is no matter, 1 may stay with you another 
<c year and she replied, “ very well ( i ).” The court 
were of opinion, that it appeared from the conversation 
of the parties at the expiration of the first year’s service, 
together with the other circumstances of the case, that 
the original hiring was intended to be for a year ; but 
that at all events the second engagement was clearly a 
conditional hiring for that period. (2) 


The second class of special hirings, contains a power of %ciai 
giving warning, or in other words, a condition by which hi, mgs, or 
the parties are enabled to put an end to the service at a ulfh wjm ‘ 
period short of a year, upon giving stipulated notice, where 
Where the reserved interval between tlie time of giving times ot 

. . 0 , . , - 0 warning and 

warning and that 01 quitting the service is longer than 1 MV , n j; 
the time at which the wages are made payable, it is strong w «W' sd,frrr 
enough to controul the conclusion against a yearly hiring, 
which w ould otherwise arise from that mode of payment. 

This has been held not only where it was accompanied 
> such as an hiring u at) 

u?r£e siblings a week tlie year imuid , each to be at 
liberty oiiajortnig^ the servant not to go 


'1) Rex Seiton and Beer, Cald. (2) See ante, 330. and the cases 
44c. post. 
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? « • tmay at seed time , kay> or hardest ( I ) ;” but also where 
the insertion of the notice was the only circumstance from 
whence the inference could be drawn. An agreement 
therefore with a miller “ to serve for three shillings and 
“ ninepence a week, or at the rate of four shillings a 
“ week f the parties having a liberty of parting on a 
months notice on either side, is an hiring for a year; for 
Jthe insertion' of the liberty to separate on a month’s no- 
tice shews that the insertion of weekly wages was to as- 
certain the period at which they were to be paid, and not 
to limit the duration of the contract; and as the service 
was to last longer than a week (2), it becomes an hiring 
unlimited in duration, with the insertion of a con- 
dition by which it may be dissolved on either side ; which 
is a general hiring for a year. (3) 

The general rule therefore is, “ that wherever the re- 
lation of master and servant is to continue for an indefi- 
nite time, and cannot be put an end to at the election of 
either party without notice, the hiring must be under- 
stood to be an hiring for a year (4) ; but where the time 
of notice corresponds with that at which the wages are 
rendered payable, the contract is no longer indefinite, but 
is an hiring for the precise time at which the wages are 
payable.” Tints where the pauper agreed to work for 
one S. as a blacksmith, at three shillings and sixpence a 
week, with meat, drink, washing, and lodging at S.’s 
house, and to part on a week’s notice by either party ; 
no notice being given, he served S. for six years, without 
any alteration in the terms, except that after he had 
served obout four years, the wages were raised from three 
and sixpence to four shillings perjveek ; this is an hiring 
by the week. ( 

(1) Rex v. Birdbrooke, 4 ^jgytT (3) Ante, 312. 

Rep. a<5* * ^ , Ui Pei^Lord Keo von, Rex 

(a) Rex v, Hampreston, 5 Term Hampreston, supra, (%) 

Rep. aoj. (5) Rex v. Hanbury, % East, 423. 

the 
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T{ie paupqr let herself to Mrs. H,. at six shillings per 

X 1 * * * 5 ^'*V^ ontll v S & wi"g : 

another parish, who then told her, that if she would Stay 
oi \ , as there would be some additional work, she should 
have eight shillings per month , and live on w nth a month’s 
wages or a month’s warning as befoi'e. This was held to 
be a hiring for a month, upon the authority of the former 
case, not being distinguishable from it. ( i ) 


So also, where a journey man miller hired himself u by Warning, 

“ the month , at the wages of eight shillings a month, to othe^a^^ 
“ be at liberty to depart from his service at a month’s cumstanc «- 
u wages or month’s warning,” with an agreement, that 
if he continued in the service the harvest time he should 
be at liberty to let himself for the harvest month to any 
person he chose: it is an express hiring for a month. (2) 


This is a case still more plain than the foregoiri&, inas- 
much as the hiring was expressly for a shorter period than 
a year (3), and when that occurs, it of necessity excludes 
the conclusion which might otherwise be drawn in favour 
of a yearly hiring, when the time of giving notice ex- 
ceeds in duration that at which wages becomes payable. 
Thus an agreement to live with one “ by the week” at 
two shillings and sixpence a week, <{ and to part at a 
“ fortnight or month’s notice,” is not an obligation on 


(1) Rex v. Tollishunt Knights, 

I Const. App. 750. PI. 1071. ‘See 

ahotheopinnn of Dennison, J. Rex v. 

Wrington, Burr. S.' C. a8i. There 
„ th^pauper forked in the business of 
jburiine eighths by a weekly hiring or 
’agreement, at ttfe weekly wages of is. 

and 6 d. m the winter, and 9s. in the 


summei. On the Saturday in each 
week, when thejn^er paid her wages, 
he said to her, “ that she should come 
the week following” 

{a) 'Rex v, Clare, Burr. S, C. 819* 
(3} In this case there seems to 
have been^n exception in the contract 
of the month, see post. 335. 
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the part of the pauper to serve for a year, but an hiring 
for the stipulated time of a week, (i) 

Jther cfrciimstaiTces win sometimes j^revefit^tfie'con-, 
elusion, that- an indefinite hiring is for a year. Such arc 
.the nature of the trade, and the relative situation of the 
.parties. Where a boy had worked from six to sixteen 
with his step father, in his trade of a button-maker, with- 
out any compensation besides maintenance and pocket- 
money ; he then left him, having insisted upon a larger 
allowance, 'which the father refused. The pauper re- 
turning after some time., it was agreed between them, 
“ that lie should live in the house, to work as before at 
“ his trade, and to be paid a penny for each gross of 
44 buttons (being the same wages as his step-father paid 
“ other workmen), deducting at the rate of five shillings 
** a week for his board, washing, and lodging this is 
not hiring for a year, but of a workman to work by the 
piece ($)• So where a plumber and glazier let himself at 
the wages of six shillings a week, board, lodging, and 
washing 5 summer and winter; and after serving eleven 
months^ his master having taken an apprentice, told him 
he mus$*t lodge put of the house, upon which he demanded 
sixpence a week more, threatening otherwise to quit the 
scryicc, on account of his master’s having withdrawn 
from the original agreement, and was paid it. This was 
^determined *not to be a yearly hiring ; for the stipulation 
of six shillings a week wages, summer and winter, only 
imports an agreement, that the wages should continue 
always the same ; and the presumption of a reciprocal 
obligation between the contracting parties , which is ne- 
cessary to constitute a general hiring, is destroyed by a 


(i) Rex v. Bradnich, %utt. S. C. Burr. S. C. 513. See also Rex v. 
66a. Wrifl£ton,Burr, S C. %%o. 

(*) Rex v. St. Paer^Dorchciter, 

10 * 
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demand of an increase of wages, and the master’s com- 
plkmco in consequence of a threat on the part of the ser- 
vant; that he tq&uld dth^wisc quit the service. 

So where a boy being hired a few days before Martin- 
mas, to serve from Martinmas for a year, fell ill the very 
night of the hiring, and did not go into service for a month 
afterwards; when he and his mother went into the mas- 
ter’s house, who being from home, they were shewn to 
his wife, who complained that the pauper had not come 
into the service according to the agreement, and therefore 
refused to receive him; whereupon 1 the pauper’s mother 
said, cc we must fall into your way for wages, and take 
“ what you will allow us ;” and left the pauper in his 
service, where he continued until Martinmas following, 
when the mother was sent, for, and received for forty- 
eight weeks wages, after the rate of one shilling and two- 
pence per week, being less than the rate of the original 
wages. This was held to be a dissolution of the original 
hiring, and the making of a new agreement ; and the 
court was also of opinion, that the parting at the end of 
the original year, and receiving wages for forty-eight 
weeks, proved that the second hiring was not for a 
year. (2) 

The fourth circumstance necessary to render the cot*- Exceptive 
tract of hiring sufficient for the purpose of gaining a set- 
tlement is, that it contains no special exception to exempt 
the servant from the controul and authority of his master, 
at specified per unis . These may be denominated excep- 
tive hirings : this rule depends upon the principle 
already discussed, that the agreement should be for a 
complete year’s service. If particular times of the year 
are excepted, and the servant is left to his own disposal, 

(t) R*x t. Dsdham, Burr, S. C. {%) Rn 71. Wmtersett, Caid. tyt. ♦ 

53 * 
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so that the master cannot exercise any degree of autho- 
rity over him, the service is just as much short of a year, 
by the sum total of these exceptions, as if the time con- 
tracted for had been less by an equal portion of con- 
nected time : the only difference is, that one is so much 
less by a space intersected with intervals of service, and 
the other by one equal in extent, but occurring alto- 
gether. { i ) 


Exceptions 
by contract 
ot periods 
the kw 
would ex- 
cept. 


Whether these reservations arc made of particular 
season^, or days, or even hours of the day, the servant 
gains no settlement by service under a contract infected 
with this exception. Neither does it make any dis- 
tinction, that periods arc excepted, which the law would 
except, w ithout reservation, so as not only to excuse the 
servant from labour, but to punish him if he worked 
during the time. A servant is not compellable, when 
hired in a particular trade, to work at unseasonable 
hours of the night, and he is punishable if he profanes 
the sabbath-day; but an express exception in the hiring, 
even of tlic.sc seasons, will defeat a settlement; for the 
right of compelling the servant to work, is not the sole 
power which the master possesses over him. In exacting 
labour from his servant, he is subject to the general law 
of the land, or possibly to the particular custom of the 
pliacc in which the service is performed (2); but with 

this exception, a right of controul and authority, at 

least** so far as r^ates to the general discipline and go- 
vernment of the servant, must reside in the master 
at all timeS during the continuance of the service. (3) 


(1) It seems as if the exception hurst, J. Rex v, Sulgrave, a Term 
must be made 011 behalf of the servant, Rep. 376. post, 
the master having, at all times, legal (a) See Rex v. Bnmingham,Doug 1 . 
power of dispensing with the service 333. Per Lord Ellenboxough, C. J. 
of h» servant, and thq cases are ail of Rex i/. Horwick, 10 East, 490. 
this kind. See the opinion of Ash- (3) Per Foster, J. Rex v. Wring- 

toil, Run, S. C. 280. 
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Thus an hiring of a bastard eight years old, with his Except ioi$. 
mother’s consent, to work in a silk mill for three years, ^ ^ 
at weekly wages, without diet or lodging; the service to da v. 
be only eleven hours in the six working days, and all the 
rest of the time, as well as on Sundays, the servant to-be 
at his own liberty, and his own master (i); an hiring of 
a minor, by agreement in writing, with a clothier for live 
years, to be taught the business of a sheemiau, “ to re- 
“ ceive weekly wages, and work sheerman’s hours, and 
“ to be at his own liberty at all other times (2);” or, 
u for five years, at weekly wages, as a colt sheerman, 
u to work twelve hours each clay (3);” are exceptions in 
the contract, which prevent the parties from standing in 
the relation of master and servant, but on certain days 
and for particular hours of the day ; wherefore the ser- 
vant gains no settlement. 

So where a servant agreed by covenant to work and Exception 
i-crve as an artificer, in the art of a glass-grinder, or any ^7,7** 
other art his master should think proper to employ him in woikeiidur- 
for seven years ; and that he would not work for any edTiioun!' 
other person, but “ would continue and be in the service 
“ from six o’clock in the morning till seven in the even- 
“ ing of each day, during the said term, including half 
u an hour at breakfast, and one hour at dinner times, 

“ except oil Sundays, if in proper health.” This is a 
covenant to serve only thirteen hours Oil working days, 
and to be his own master on Sundays; for the expression 
of so many hours is the exclusion of the rest, and there- 
fore no settlement can be gained by service under it (4). 

And it was thought to make no difference, u that the 
66 servant occasionally worked in the night-time, and 
“ often went on errands for his master on Sundays;” for 
w here the contract is explicit, it is not how much the 

(1; Rcxv. S. G. (3) Rex v. North Niblty, jTcim 

45 8. Rep. %i. 

(a) Rex v. Buckkmd Denham, * (4).Rexv* Kmgswinford, 4Tcim 

Burr. S. C. 694. Rep. 319., 

VOL. I, /, 
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servant actually does, but what he has agreed., to do, that 
is to be considered. ( i ) 

An agree- But where there is no express exception of time in the 
Silct wa »tT contract > a mere agreement to deduct wages for a possible 
no ex cep- * loss of time does not vitiate the hiring; for it is rather 
1 on settling a rate of wages, and leaving the extent of servicein 
the master’s discretion, than an exemption of the servant 
from his master’s authority, and is like the cases where 
the payment was to be for spinning by the stone (2) ; or 
44 for screws by the gross, good earn good hire (3).” 
Thus where one clubbed or agreed to serve another for 
three years at weekly wages, to learn the trade of a brick- 
layer, and do any other work his master was to set him 
about, 44 and if prevented at any time from working . by 
44 badness of weather, illness, or from his master’s not 
44 having employment for him, a proportionable deduc- 
V tion was to be made from his week’s wages for such 
44 loss of time 5” it is a good hiring, and a year’s service 
under it will gain a settlement, though occasional deduc- 
tions were made on these accounts (4). In this case the 
possible exemption from employment was not left to the 
servant’s option, but was made to depend on circum- 
stances over which he had no controul. 


Exceptions If the exception of part of the day vitiates the contract, 
particular an exception of a particular season or number of days 
reasons. must do it more decisively. Thus an hiring from Michael- 

mas to Michaelmas, 44 with liberty to let himself for the 
44 harvest months to any other person (5);” or from one 
Harborough fair to another, being a year, 44 subject to a 
44 liberty of being absent eleven or twelve days in the 
44 sheep-shearing season, and to have the benefit of what 


(1) Rex v. Kingswinford, 4 Term ' (3) Rex v. Birmingham, DougL 
Rep. 119. , 333. 

(%) Rex King's Norton, Bu«r. (4) Rex v. Martharo.i East, 439. 
5, C. IJX. (5) Rex v. Bishop's Hatfield, Burr. 

S. C. 439* 


^ho 
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he got during that time(t) ;* or an exception of two 
days in each half year, (the servant being a pensioner in 
the East India company,) to go and receive his pen- 
sion (2); are not sufficient liirings, not being for a year, 
but for a period short of it by the time excepted in the 
agreement. As is also a contract of hiring for four years, 
with liberty for the servant to leave for a week every 
year to see his friends ; for the master had no dominion 
over the servant for any one entire year. (3) 

Two cases have however been adjudged, in which it Service in^ 
has been held, that an exception in the contract does not 
render it so defective as to prevent a settlement. A pau- 
per was hired for a year, but at the time of hiring told 
his mistress, “ that he was in the militia, and he might he 
66 about a month in the year to attend in that duty, and 
u he would pay a man to serve hi his place , or else would 
*• make her an allowance out of his wages for the time he 
“ was absent (4).” Also where a man being hired for a 
> ear, his wages to be paid weekly, told his master that 
u being a balloted man in the militia, he should be ab~ 

** sent for the month, and in lieu of that month , shbuld 
“ serve another at the end of the year (5).” These 
hirings were held good, and the following distinctions 
made between them, and the preceding cases, as I have 
collected them from the report. 1. This is not a chasm 
in the contract, but a dispensation with the personal ser- 
vice. 2. It was not an absolute exception of a month ; 
there was an alternative, as it might happen that the ser- 
vant should not be called out. 3. The agreement as to 
the absence for a month in the militia, was only what 
would have been implied, and what the master must have 
consented to ; as the law would have compelled the ab- 
sence, and the exception was not of time, which it was in 


(1) Rex v. Empuigham, Burr. $, C. (4) Rex Wosterleieh, Burr. S. C . 


79 i- 7 J 3 . 

(2) Rex v. Over, I East, 599. (5) Rex v. Winebcombe, 

($' Rex v, Rushclnoe, \Q Easr, 315. 391. 

Z 2 


Doiagt* 
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the option of either to dispense with(i). 4. The court 
ought to lean in favour of settlements, and the bad con- 
sequences would be very extensive, if they were to deter- 
mine that a man should lose his- settlement by serving his 
country in the militia. • 


Libem <t On the other hand a pauper was hired for a year as 
ph>mg ’^ nl a Sphere!, to receive weekly wages, with liberty to be 
hiperson/xc. absent during the sheep-shearing season, but to find a 
fit man at his own exponce, to do his work during ab- 
sence, his own wages to go on during that time. He 
continued his year, but was absent during the sheep- 
shearing season, when he employed a person to attend 
the flock, and occasionally returned, giving directions 
to the person lie employed, and assistingin managing it, 
especially on Sundays. He gained no settlement. For 
there was an exception ill the original contract, and he 
was not to be under his master’s control and command 
for the whole year. It was no part of his engagement 
that he should come backward and forward during the 
sheep-shearing season. (2) 

Distinction But a distinction is to be carefully observed between 
between <**- ^ual exceptions from service in the original contract 

ceptions and r f ° 

0TMSS1OIIS. and the servant’s omitting to work during the continuance 
of his agreement. Whether this be in consequence of 
a general lawful exemption from labour, such as on days 
set apart for sacred purposes : or by the usage of particu- 
lar districts ; or by liis master’s previous permission ; or 
even by the neglect or disobedience of the servant, it will 
not prevent a settlement, provided it be subsequently for- 
given by the master. These are cases not of exemptions 
in the contract, but of dispensations with service, and 
will be more fully considered under the next requisite for 
gaining a settlement, namely, the year’s service. (3) 

(z) See the opinion of Lord Kenyon, J 30 eo. III. Maule Sc Selw, MSS. end 
C. J. Rex v. Over, ante, 339. (4). post. 350, 

(l) Rex v. Arlington, Trin. (3) Ppft. 348, fee. 

10 The 
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Of the Year's Service • 

The pauper was hired as a bleacher and crofter for a 
year, at 1 2s. a week. He worked under it for a year* 

In these works each bleacher is to get up a certain num- 
ber of pieces in thie we^k, the task being calculated at so 
many pieces a day for six days, and if he finishes in less 
time the remainder is his own. The pauper did so, and 
went when he pleased on Sunday without asking his 
master's leave. He gained a settlement, for there is an 
express hiring for a year and no express exception of any 
part of it. An exception cannot be implied from the 
custom of the country, and much less from that of a par- 
ticular house of manufacture. ( i ] 

SECT. IV. — PART I. 

Of the Years Service . 

Having treated of the contract of hiring for a year, 
we are to consider next, what amounts to a performance, 
and constitutes the year's service within 8 & 9 W. III. 8A9W.HI. 
c. 30. which declares, that no shall gain a set- c * 3 °* 

tlement in any parish or township, * “ unless he shall v 
continue and abide in the same service for the space of 
one whole year.” 

Service, therefore, which is but a day or two short of Service for 
a year, does not satisfy the statute, nor confer a settle- 565 
ment (2). But service for a year, consisting of 3 65 days, 
is sufficient, although the agreement be for a longer pe- 
riod. A servant maid was hired from the moveable feast , 
of Whitsuntide to the Whitsuntide following. Having ' 
served more than 365 days, she was discharged for being 
pregnant of a bastard child, a few days before the coming 
of that following Whitsuntide to which she had agreed to 
serve. This was adjudged to be a service for a year, 
within the statute. (3) 

(1) Rex v Hcrwick, 10 East, 489. also. Rex WhittJebury, 6 Term 

(a) Per .Lord Kenyon, C. J. Rex Rep. 464. 

Grantham, 3 Term Rep. 754. See (3) Rex v. Ulverstonc, 7 Term 

Rep. 364, 

. z 3 The 
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Of Settlement hy Hiring and Service . 

The performance of service may be either actual , or 
construct he. Where the servant continues personally to 
fulfil the duties of his station towards. his master in the 
terms of his contract, without intermission, it is actual 
service. Where he doe$ not perform these duties, but 
they are dispensed with, the service is constructive . • 

It lias been already seen, that the law invests the master 
with authority to enforce performance of the servant’s 
contract; but having gone thus far, it leaves him to exact 
or remit the service as suits his convenience or discretion. 
He may compel his servant to work at all lawful seasons, 
or sufFer him to remain unemployed. If he should prove 
remiss and negligent, the master may punish remisvsness. 
and enforce attention ; but this idleness, whether per- 
mitted or otherwise, lias no effect on the settlement, 
whilst he continues in the service, that being all which 
the statute requires. 

Au omission of actual service is not confined to time, 
when the servant actually resides with his master ; he may 
be occasionally absent altogether, neither employed in 
his business, nor ready to be so if called upon. Here 
the power of the master is not less (where exercised with- 
out fraud) to dispense with personal attendance, and for- 
give temporary absence, .than it is to endure idleness or 
overlook negligence while the servant resides on his farm, 

or lives in his house. The necessity of leaving some- 
what of discretionary indulgence to the head of the 
family, and the impossibility of placing any bounds to it 
fhort of fraud, require that this should be considered a* 
constructive service, sufficient to satisfy the statute. 

The servant may be likewise absent for an excuseable 
cause, to which the master’s consent is not required; such 
are illness, the mastoi ’s inability or refusal to let him sei \ e 
the remainder of the year. In such cases, the law does 
not require the master’s consent, but looks upon the ser- 
vice as constructively performed fpr the purpose of ajset- 

• tlement, 
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tlement, provided the servant does not agree to dissolve 
the contract. 


Dispensations from service are therefore of two kinds; 

1. Such as arise out of the master’s consent; 2. Such as 
are created by operation of law. 

Dispensations with tlie master’s consent, ore also of Dispensa- 
two kinds; 1. Express, where his leave is asked and ob- consent: 
tained ; 2. f Implied, or constructive, when, though ilot *• 
giveii in terms, it is to be inferred from the circumstances 
of the case. 


But this power of assent exists only during the con- 
tract’s continuance: if that is dissolved, and the servant 
absents himself, the power to dispense is gpne ; for the 
contract being at an end, the master has no right to com- 
ma ml attendance, and consequently no authority to dis- 
pense with it. Thq servant does not continue in service 
for a whole year , but a chasm is created, which no return 
nor subsequent act of the parties can cure. 


A dissolution of the contract takes place two ways, Dissolutions* 
f . By mutual consent of master and servant; 2. At the * ei ^ y con " 
desire of one of them, through the intervention of ama- 2 . Order of 
gistrate, for some lawful cause. magnate. 


Dissolutions by mutual consent, like dispensations, may 1. Dissolu 
be either express or implied. In many cases where the con 
master has consented in terms to the absence, it is difficult 
to determine whether the contract is intended to be con- 
tinued, or put an end to. Recourse must be had there- 
fore to the various circumstances which attend the ser- 
vant’s departure, or return, in order to explain these 
equivocal expressions, in the same manner, as where the 
parties are entirely silent, and all is left to inference and 
conjecture. ^ 

z 4 As 



Of Settlement by Hiring and Service. 

An a settlement is always gained where the service is 
dispensed with, and never where it is interrupted by ab- 
sence under a dissolution of the agreement, it is usual to 
consider questions of^ constructive service as depending 
upon the fact of whether there has been a dispensation of 
the service , or an absolute dissolution of the contract . If 
this distinction be put as embracing all points that can 
affect the question of a year’s service, it seems inaccurate. 
There may be an absence which cannot be purged so as 
to permit the time to count in the year’s service, although 
no dissolution of the contract has taken place ; and there 
may be a dissolution, which works no discontinuance of 
the sen ice. (i) 

Where the master’s consent is necessary, and not ex- 
pressly given, it may be infer led from ciicumstanecs; but 
the facts of a case % may sometimes not only furnish no 
ground for that inference, but may lead to a contrary con- 
clusion, notwithstanding a continuance of the contract. 

onbliuc* 1 2 * Absence from service therefore may, with reference to 
settlements, be distinguished into three kinds: i. Under 
a dispensation; 2. Under a dissolution; 3. Where the 
contract continues, but the master’s consent cannot be 
implied. In the first case a settlement is acquired ; in the 
two last it is defeated. 

Whether absence is under a dispensation with service, 
or a dissolution of the contract, is a fact depending upon 
the circumstances of each particular case as they appear 
in evidence (2). It is a conclusion to be drawn therefore 
by the justices (3); but the coui t <. f king’s bench will lend 

(1) <*ee poit. sect. w. put 2, of (-*) Rc\ v. St Petei Mancroft, 8 

♦bis> clnptei. Terra Rep 417. Rex *. Hardhnrn, 

(2) Pei 1 e bIjih, J , Rex v. Mil- j % Eist, 51. Ru c>, Mildenhall, ante, 

derihall, iz East, 466. « (2; jest 

its 
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Of the Yeafs Service. 

its assistance to the magistrates tq correct or confirm 
their opinion, (i) 


The criterion to distinguish between the two cases is principle of 
now settled to be, whether the servant continues liable to between dis- 
serve for the whole year, though the master dispenses pensation 
with the actual service for part of it. I the does, the ser- ^/ ,lsolu * 
vant gains a settlement, because the relation of master 
and servant subsists all the year, and the master may re- 
sume his right to the service whenever he chuses ; but if 
the master lias once parted with his control over the ser- 
vant, so that neither he nor the servant retain a power of 
compelling subsequent performance of the contract, it is 
dissolved, and no settlement is gained (2). This distinc- 
tion does not seem to comprehend some of the more an- 
cient cases, particularly where the consent was expressly 
gi\en(3). But m all recent decisions the court have 
abided by this rule, with the fixed purpose of laying down 
a certain principle for determining all future eases in 
which, either through consent of parties or other circum- 
stances, the contract is to be considered as put an end to 
before its regular termination by efflux of time. (4) 


No distinction arises from absence taking place at the ^ b * encc in 
beginning, in tlw middle, or at the end of the year (5). mngoithe 
There maybe a constiuctive service, or a dissolution of y ear »* c - 


(1; Per Lord Kenvon C. J. Rex 
<v. Whittlebury, 6 Tern Rep 404. 
Per Lord EUenborough, C J Rex v 
Corshara, 2 Last, 30? 1 here are 

several other cases to the like effect. 
But in Rex *0. St. Miry Lambeth, 
Lord Kenyon, C J. expressed a vush 
that the sessions would m future find 
the fact whether or not the parties put 
an end to the contract before the expi- 
ration of the year, 8 Term Rep. 136. 
and in Rex 1/. St. Peter’s Mancroft, 
ante, 344 (3), the case was sent dowo 
to be restated. 


ft) Per I ord Kenyon, C J. Rex 
v Ihistleton, 6'lermRcp. iSf.Rexv 
St. Peter Mancroft 8 Term Rep. 477, 
Rex v. Maidstone, 12 Eut, 550. 

(3) See posr. 347 et seq. 

(4) Rev v. Rushall, 7 East, 471. 
Rex v. Tollishunt Knights,* ante, 
333« (0>and several other cases, post 

($) Per Lord Kenyon, C. J. Rex 
1. East ShefFord, 4I erm Rep 8o$. 
Per Lord Mansfield, Rex v. Winter- 
sett, Cald. 397 And see the several 

cases, pq§t. 


the 
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Of Settlement by Hiring and Service, 

the contract, in each of these cases, according to the 
difference of circumstance in other respects* 

Where the leave of absence is expressly given before 
the service begins, the only questions that caii arise are ; 
whether the parties intended that the contract of hiring 
should commence previous to the actual commencement 
of the service ; or if the agreement does in fact compre- 
hend the period of cessation from service, whether this 
time of absence which the servant is allowed does not 
amount to an exception in the contract. If the leave be 
given afterwards, the point is to distinguish it from a 
dissolution. 

The first is sometimes (although very seldom) clear 
from the terms used by the parties. As where the pauper 
was hired on the Friday before Michaelmas-day, from 
Michaelmas old style, for a year to a farmer, to be his 
carter, and had one shilling earnest, and was to have six 
pounds wages, and to go into his master’s service the 
Wednesday after Michaelmas-day old style. Per Lord 
Mansfield : It is expressly stated, that on Friday before 
Michaelmas-day the pauper was hired for a year from 
Michaelmas ; it is there expressly stated; that they stood 
in the relation of master and servant from Michaelmas 
to Michaelmas ; if so, it would be repugnant to say, that 
this was not an hiring for a year. The case itself con- 
tradicts the idea that it was an hiring from Wednesday 
after Michaelmas. Then the absence was matter of in- 
dulgence on the part of the master, and whether revoca- 
ble or not, is so common in these transactions, and so 
reasonable upon the commencement of a service, that it 
has never been considered as impcaching or affecting the 
validity of a contract. But under all the circumstances 
of this case, I consider it as an indulgence, which the 
master might revoke, (i) ' 

(i) Rex v, Grendon Underwood, Cald. 359. 
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As the language in which parties express tlieir mean- 
ing is usually obscure and diversified, recourse must be 
had to the different circumstances of eacli case to intei> 
pret their contract. There is no particular class of coses 
which depends upon any set form of expression. 

The various decisions, therefore, upon this very per- 
plexed head of settlement law, may be better arranged 
by a reference to other circumstances which admit of a 
more natural analogy (1); but it must be observed, that 
the language of the parties does of necessity constitute 
the leading means to ascertain the effect of every agree- 
ment.* 

The most simple cases of implied consent are where Consent im- 
nothing appears but the absence and return of the ser- re ~ 

vant ; for although the absence is without leave, it is service, 
cured by the servant’s coming back, and the master's 
receiving him into his service, unless it appears that the 
contract has been actually dissolved. 

Thus where a servant was, hired from Michaelmas to Absence in 
Michaelmas, he came three days after the first Michael- the hegm " 
mas, and stayed one day after the latter, and was absent 
at different times near a fortnight, for which an abate- 
ment was made in his wages ; it was held that he gained 
a settlement by serving the remainder of the year, for the 
absence was purged by the master’s receiving him. ( 2 ) 


(jJ The judges have often declared 
that it is difficult to discover the prin- 
ciple of decision in several cases upon 
rhis subject; and the writer is compel- 
led to confess, that hi* own incapacity 
for the task he has undertaken, never 
strikes him so forcibly, as when he con- 


siders his utter inability to arrange 
these decisions into a connected system 
by the means of leading principles. 

(2) Rex v. Hfcnbtiry, Burr. S. C. 
34*. See also Ret v- Marlin jt cm, 
Burr. S. C. 675. 


So 
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rylic mid- So where the servant went during his year, without 
leave, to see his mother, and stayed away four days, and 
then returned into the service; it was adjudged that the 
master dispensed with the attendance by taking him 
again, (i) 

Neither does it make any difference that the absence is 
partly with the master’s leave, and partly without. As 
where a master having little to do, agreed with his ser- 
vant that he might have leave of absence for six weeks to 
work for himself, where\er he pleased, allowing fifteen 
shillings out of his yearly wages ; he was absent seven 
weeks, being a week more than he had leave for, and then 
returned, and was received : this absence did not prevent 
his settlement. (2) 

beginning Where the absence has been at the commencement of 
the year, the court seem rather J;o have leaned towards 
construing the conversation between the parties into a 
leave of absence, than an exception in the contract. 

Hiring from As where on Thursday before Michaelmas-day, which 

Masted happened on Saturday, the pauper agreed with a farmer, 

desired pau- as carter, to uo into his service on the Monday following, 
per to go m- ® - . . . , 

to service until the ensuing Michaelmas, for six guineas. At the 

dly°&c* 0n ' °* *he a g reemcnt J his master desired him to go into 
his service before Monday : but the servant said it would 
not suit him, as he was then in service ; and the master 
replied, if he would come on the Monday morning, he 
would shift till that time. The service in which the pau- 
per was at the time of making this agreement expired on 

(1) Rex v, I slip, 1 Str. 423* In and held to be purged by the master’s 
Rex v Eaton, Burr. S.C. 47. The taking him again, 
servant was ahsent three weeks in the (a) Rex v. Undermilbeck, 5 Term 
middle of the year, without consent, Rep. 387. 


the 
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Of the Year’s Service ; 

the ensuing Saturday, being Michaelmas-day ; he left it 
on that night, and went into his new master’s service on 
the Monday following, as agreed upon. lie served till 
the day before the ensuing Michaelmas, when he desired 
leave to go and sec his relations, before he went into 
another service: his master deducted one shilling from 
his wages for that day, and paid him the residue. The 
master, <tn his going away, told him, that if he went be- 
fore Michaelmas-da\ , tlu re plight bo a dispute about his 
settlement, and desired him to come back; but he went 
away and returned no moie. 

Two questions arose upon this case. First, whether 
this was a good hiring for a year i Secondl), whether 
there was a sufficient service, the servant being absent the 
Ih st and last day ? The court were of opinion, upon the 
first point, that the sessions ought to draw the conclusion 
that this was an hiring for a year, 44 else why should the 
44 master desire him to go into his service before Monday, 
“ or say that he would shift till that time ?” It appears 
from this, that the master understood it to be an hiring 
for a year; and likewise from his desiring the pauper to 
come back, lest his settlement should be disputed if he 
quitted the service before Miclmtlmas-day. They were 
also of opinion upon the second, that there was a year’s 
service, the servant having had leave of absence for the 
first and last day. ( i ) 

Neither will the length of absence prevent the settle- 
ment ; the law is the same, w hether it be for three days, 
or so many months. 

A servant hired for a year ran away after serving eight 
weeks; he w r as absent for thirteen weeks, working with 
and receiving wages from another person, when his mas- 
ter 


Absence 
brst and tost 
<ny 


Length of 
absence im- 
material. 


A‘ itnte IV 
wttks 


(i) Rex Bray, Burr SC.682, 
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ter apprehended him by a warranty but in his way to a 
justice, asked whether he would come back to his place, or 
go to a prison ? and if he would c6me back and go on in 
his place as he ought to do, he might. He said he would 
come back; and his master asked him then, what he 
would be willing to abate for the time he had been absent? 
He said he thought a shilling a week would not hurt him, 
which was agreed to. He served the remainder of the 
year, and received all his wages but the thirteen shillings 
agreed to be deducted. The court were of opinion, that 
the length of the absence was immaterial ; as was also the 
period of the service at which it took place. The only 
question was, whether the pauper’s service was performed 
under the old, or under a new contract ; but there was 
no pretence to say he entered into a new contract, the 
master’s object in apprehending him by a warrant being 
to compel him to complete his service under the old. (i) 

Alienee la-t But where absence continues during the last days of the 

diy of year. y eaj ^ t j lc mil4) ter’s permission cannot be implied from a 
subsequent return to the service; it is more difficult there- 
fore to determine in these, cases, how far the absence is 
by reason of a dispensation, or after a dissolution of the 
relation which existed between them. 

Absence, In the first decisions in favour of dispensations at the 
ther m h”s°" en< ^ °f the service, it was evident that the relation of 
P ,ac ®* master and servant was not determined by the absence. 

Where the servant asks leave to go, and puts another in 
his place to perform those duties, which he must otherwise 
have done, and the master assents upon that condition, 
they acknowledge the continuance of their contract, by 
the terms under which they dispense with its personal 
execution. ( 2 ) 

(1) Rex v. East Sheffbrd, 4 Term (2) But see the distinction where 
Rep. 804. See also Rex <v. Gran- it is made an exception in the original 
them ; an absence of 13 weeks, with agreement, Rex v. Arlington, ante, 
the master's consent, 3 Term Rep. 340. 

734 * 
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Thus a servant hired forayed, served until within 
three weeks of the end of it, when he asked his master’s 
leave to go to the herring fishery ; the master consented, 
if he could get a man in his place to do his work to the „ 
master’s liking. The servant procured such a substitute, 
whom he agreed With and paid ; lie received part of his 
wages when going, and the remainder for the whole year 
on his return, which was three weeks after the expiration 
of his year. It 4yas held that there was no dissolution of 
the contract, but a constructive service under it*. (1) 

So if the servant works with another, with his master’s Absence, 
consent, to 'whom he indices a compensation , and is bound to annpensa- 
retum when called upon , it is in fact nothing more than tion * 
leave given by the original master to work witli some one 
else, and is substantially service done with the former. 

As where a servant, five weeks before the expiration of 
the year, went with his yiistress’s leave to work with one 
L. in a different parish, and received his year’s wages after 
the expiration of the year, when he voluntarily deducted 
the amount of the money he had earned during his ab- 
sence; and it was further found, that if his mistress had 
required him to return during the five weeks, he would 
have done so. The contract subsisted, and the service 
was dispensed with ; for the servant paid the mistress, or 
what is the same thing, voluntarily deducted from the 
wages his mistress owed him, what he had earned during 
his absence, and would have returned during the five 
weeks, if she had required it. This therefore was ser- 
vice done for her, since if the contract had been dissolved, 
the servant would not have returned, and the sum de- 
ducted should not have been the amount of his earning, 
but a part of his year’s wages proportioned to the time of 
his absence. (2) 

( 1 ) Rex v. Goocfneston, Burr, S. C. (a) Rex v. Nethe<r Hey ford, Em: * 

S. C. 47?. 


It 
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It seems also to make no difference, that the pauper is 
not bound to return within the period of absence* provided 
the parties clearly acknowledge the continuaupe of the 
contract, by giving a licence to depart, and receiving a 
recompence for that time. The pauper was hired to Ann 
Tyler to serve for a year, at which time he told her, that 
he was in the militia, and might be absent about a month 
in the year to attend in that duty ; and at the same time 
he told her, that he would pay a man to serve in his place, 
or else would make her an allowance in his wages for the 
time he w as absent. Having served till May, he then 
joined the militia for thirty days, and afterwards returned 
to his service, and continued until the end of the year, 
and then made his mistress an abatement of eight shillings 
of liis wages, for the time ho was absent. The court 
were of opinion, that the year’s service was completed. 
“ In the present case the man is hired for a year, to serve 
for a year, but mentions an evept that might happen, of 
his being called out to attend his militia duty ; and told 
his mistress that if it should so happen, he would either 
pay a man to serve in liis place, or make an allowance 
out of his wages.” This is not a chasm in the contract, 
but a dispensation with the personal service. It was at 
the election of the mistress, either to dispense with his 
attendance, and have a substitute, 01 to have an abate- 
ment out of liis wages, and she preferred the latter, (i) 

So where a yearly servant served the last half year with 
the assignee of his master’s stock and farm, there being no 
conversation about dissolving the contract with tho old, 
and no fresh contract with the new master ( 2) : and where 
a servant, with his master’s consent, worked with different 
Toasters, receiving their wages, and making an allowance 
to his original master out of the wages payable by him, 
in the same proportion as the time of his absence bore to 

r 

(1) Rek v. Westeileigli, Burr S C (2) Rex v. Iviaghot, X Str^p. 
75'J- antc > 339- 

his 
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bis entire year (i). These absences were held to be dis- 
pensed with, and the service virtually performed to the 
first master. (2) 

And where the master’s consent appears to have been when mns- 
asked, and given, and nothingmore, it is to be intended 
that the absence is in consequence of a dispensation, and nothing 
not of a dissolution. As where a yearly servant, three po** 
days before the expiration of his year, went to his father’s, 
with -his master’s consent, and whilst he continued there, 
his year’s service expired; after which he went to receive 
his wages, when his master deducted for a former ab- 
sence, but not for the latter. It was deemed a good con- 
structive service. (3) 

So also a dispensation has been inferred from circum; I^veofah, 
"lances, although the master seemed to have parted with fortnight at 
his power of, controul for the remainder of the year. (4) the end ot a 

i j v-t/ ^ ear t0 pet 

what he can 

As where the pauper was hired in February till the 
old Michaelmas following, and served accordingly. On 
the Friday before old Michaelmas, his master asked him 
if lie would stay again ; the pauper said he would, if they 
could agree about wages, and asked five guineas, which 
the master thought too much. The pauper immediately 
set out to go to a statute, and having gone about ten 
yards, returned for something lie had forgotten. He then 
met his master, who said he would give him five guineas, 
and gave him one shilling earnest. The master, while he 
was putting his hand in his pocket for the shilling, said, 

44 You shall go away a fortnight a t Michaelmas, because of 
1,4 your vsettlement ; I will give you that fortnight to get 
44 what you can to which the pauper then agreed. The 
pauper accordingly went and stayed a fortnight at his 

s 

(i) Rex v. Beccies, Burr. S. C. (3) Rex v. Undermilbeck, 5 Term 
230. Rep. 387; $c$ post. sect. v. 

(^Rex ^Undetmilbeck.jTerm (4) But s«eame, 345. 

Rep. 38*’. 

VOL. I. 
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father’s, during which time he worked for another person, 
digging sand at one shilling per day- At the end of the 
^fortnight he returned to his master, and continued to 
serve him till Lady-day, and until his master died, soon 
after ; he then received his wages from a relation of his 
mistress, and believes that nothing was deducted for the 
fortnight ; but he does not remember what sum he re- 
ceived. The pauper apprehended that his master would 
not have hired him, if he had not agreed to go away for 
the fortnight. Ash hurst J. “ The rule established in these 
kind of cases is this : when there is a bona fide excep- 
tion of part of the time, at the time of the hiring, that is 
not an hiring for a year; but if there be no exception, at 
the time of making the original contract, then a permis- 
sive absence is considered as a dispensation of part of the 
service 1>) the master; and it does not operate in the same 
way as an exemption! out of the original contract, which 
defeats the settlement. And the question whether it be 
one or the other must depend on the particular circum- 
stances of each case. In this case there was a complete 
hiring for a year at the time. The parties having dis- 
agreed on the terms proposed, the pauper w T ent away ; 
but on his return, his master -said he wrnuld give him the 
five guineas, which he agreed to accept, and gave him 
one shilling earnest. It is likewise stated, that while the 
master was putting his hand into his pocket, he told the 
pauper lie should go away for a fortnight ; but the con- 
tract was complete before that time, and what passed af- 
terwards can only be considered as a dispensation with 
the service; for at that time the master had a complete 
right to his service for a year, and the pauper had. agreed 
to* serve him for that time, and the one shilling earnest 
was to bind the agreement for a year for the five guineas ; 
otherwise it appears to be giving the servant more than 
he originally asked for’ the whole year, for serving him 
for a shorter period. If then the contract were complete 
before any thing w T as said Relative to the fortnight's ab- 
6 * sence. 
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sence, this was a dispensation with the service, and not 
an exception out of the original contract. An exception 
is a stipulation on the part of the person for whose benefit 
it is introduced ; but here it was not made on the request 
of the servant, but on the offer of the master ; and it ap- 
pears that he said it was for the express purpose of pre- 
venting the pauper’s gaining a settlement. That not 
such a reason as the court would give much countenance 
to 5' whether indeed the sessions might not have deter- 
mined this on the ground of fraud, was for their consi- 
deration ; as it is, there is no occasion to go into that 
ground, as we arc of opinion that this was a dispensation 
with the service : with respect to the servant’s apprehen- 
sion, which is stated in the case, that cannot vary the 
question ; we arc to decide on the terms of the contract, 
and nol*on the apprehension of the pauper.” — Bull or and 
Grose J. same^pinion. (1) 

The next class of cases, in which the court has inclined Absence oa 
to infer a dispensation, is where the absence takes place Iccomft and 
solely on the master’s account, and at his request. Here ^ c i ucst ' 
it originates with him in whom the power of dispensation 
is vested, and is only acquiesced in by the servant ; the 
contract is therefore supposed to continue notwithstand- 
ing absence, uuless it appears by other circumstances to 
have been dissolved by the express consent of both parties. 

A footman, whoso year would expire the thirtieth of 
October, married a fellow-servant on the fourth of Sep- 
tember preceding ; she had previously given a month’s 
warning to quit, and was to have left her place in Sep- 
tember, but was desired by her master to stay till the 
seventeenth of October, which she did; when the master 
said to the husband, he supposed as Jiis wife was going 
away, he would like to do so too. Thfe husband replied, 
he would like it better, if it was agreeable to his master. 

(1) Rex Sulgrave, 2 Term Rep. 3 76,; and see Rex v. Mildcnhall* 

1* East, 481 post, I 

A a a Hi* 
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His master said he had no objection, as he had another 
footman coming, and would pay him his whole year* 
wages, which he accordingly did on the 1 7th, in full to 
tlie thirtieth. The husband and wife left the service on 
the seventeenth, and the new footman came on the same 
night into his place. It was held that this was a dispen- 
sation with the -ervice from the seventeenth to the thir- 
tieth ; the master voluntarily giving him leave of absence 
for the last thirteen days, pi id of his own accord offering 
and paying him the whole year’s wages, is proof of his 
consent. (1) 

The pauper being hired for a yeai, her master, who 
when she was hired, lived in London, purchased a manu- 
factory in Manchester two months before the expiration 
of her year. He then told all his servants that+hc was 
going to reside at Manchester, but did net mention any 
time, and that they might look mi for other services if they 
chose, or might stay with him till he t vent. The pauper did 
not look out for any other service, but continued with 
her master until within seven days of the expiration of 
her year ; on the evening of which day. her master paid 
her the whole years wages, and gave hei half a guinea 
and went to Manchester the same evening. 1 lo did not 
know that morning that he should go in the evening, of 
before the expiration of tht> yearV service*; it depended 

upon circumstances, which he could not at that time* fore- 
see ; but if lie had remained, he would have continued 
the pauper in his service, and she went into a new one 
two days after her master left London. Lo^d Mansfield 
C. J, “ The only question is, whether the servant con- 
tinued bond fide in her service during the whole verir. 
There is a distinction between exceptions from the con- 
tract and dispensations of the service; but if the case be 
of the latter description, and bond fide, it can* make no* 

(i)Rei* Richmond, But? S. C 1 1 * 

difference 
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difference when the servant is engage^, or where, or 
whether the service he in the same, or. in another occu- 
pation. , Wh\ then does she quit the service : at the de- 
site a. id Jo * the eonvenu nee oflur master, who gave her half 
a guinea beyond her wages, as an equivalent no doubt for her 
board : it x ms accidental, and a favour to the master . The 
case of Ilex v. "Richmond (i) is full as strong as this, 
for there a new servant came into the very place which 
the pauper had vacated upon a dispensation of his service. 

Fraud vitiates every thing, but the justice and reason of 
the thing are here with the settlement. Suppose »hc had 
come from a distant country, and had no other settle- 
ment, shall she lose her only one, which she deserves so 
well?” (2) 

These seem to be The two strongest cases on the subject; 
and in the first it was not considered as making any dis- 
tinction, that the master hired another servant \n the 
footman’s place; nor in the second, that the servant 
hired himself into a new place, two clays before the ex- 
piration of the year. In this last, the servant had put 
it out of her power to return to the service of her origi- 
nal master, if he should have required it of her, by 
entering into a relation incompatible with ‘if ; so that it 
seems to resemble the cases already mentioned, where the 
servant worked with another master, with content of the 
first. (3) 

The next class of cases of constructive service, are such Sci vic<* 1 j 
as arise by operation or inference of law. Heie absence 1 °^ Mtlyu of 

(1) Ante, 3.56. u. (i). .ire at le«st to be regarded only ?s 

(2) Re\i>. St.Uaitholomew, Ci pi- author tie. in casts whLh j.eutielv 

hill, Cald. 48. coi r expend ’vilhthem ii C’ruirij.taii ti 

(3) It seem*, however, from the See the opinion of Lord Kenyon, C J. 
cun eta of recent decVioi^ that thc&e Rex v, St, Mary Lambeth, § Term 
determinations, and possibly >ome Rep. 236. 
othwis (if not aUolutely over ruled), 

A A 3 
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or non-pcrformance of work is excused in the' servant, 
for some reason admitted by the law itself, without con- 
sent from the master. In requiring a compleat- year’s 
service, the statute meant no more than that the servant 
should pay such attention to his duty as the law would 
compel. Sendee tor that time must therefore confer a 
settlement. 

Service at . Thus if aservant is hired by the year, to work asaweaver 

all lawful . J , / , 

times. or carpenter, at yearly wages; his master cannot compel 
him to work on Sundays, and he will be held to have 
served a year, notwithstanding that absence from labour, 
which is in obedience to law. ( i ) 

According If there be anv cases also, where a servant cannot be 

to the cut- T « . • >*■. - 

tom of tlie compelled by nis master to labour during the accustomed 

couuuy. working time of tlie week, by reason of the usage of a par- 
ticular place, they are to be classed under this head of dis- 
pensation. As where a pauper was hired for a year, at 
yearly wages, to work at stamp mills used for the purpose 
of cleansing and manufacturing tin, and worked therein 
daily, except holidays and Sundays, according to the 
custom of tinners ; this is no exception in the contract, 
but a sufficient service, being according to the custom of 
the country. (2) 

So where a servant was hired by a wood-screw-maker 
for a year, “ good earn, good hire,” to work for him and 
no other master, to make screws at so much a gross. By 
good earn, good hire, is meant that his wages were to de- 
pend upon his work; he was to have nothing, if he got 
nothing. The servant absented himself without leave for 
a week or a fortnight at a time, to drink or play. His 
master, on his return, was angry and checked him, but 

(1) Per Willes, J. Rex */. Bir* (2) Rex St. Agnes, 3 Botr, 3 i 3 . 
post. 359. n. (1). Fl/363. 


always 
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always received him again. It was held that a settlement 
was gained by such service for a year, for whatever con- 
stitutes a suflicicnt performance of the contract, from the 
custom of the country or nature of the service, is sufti- 
cient. ( r ) 

. Cases where the master is unable to keep his servant Absent 
any longer, from a sudden change in his circumstances, ^Vmjbi- 
scem reducible to this head ; the law considering the J*ty to keep 
service as performed, which the servant was only pro- lhc servant * 
vented from discharging by the master’s misfortunes. As 
where a servant, hired at yearly wages, continued in the 
service till within four or five days of the expiration of a 
year, when her master becoming a bankrupt, and the Ahadcru;t. 
messenger taking possession of the house, her mistress dis- 
charged her, paying her the whole year’s wage's. Bank- 
ruptcy does not dissolve the contract of hiring, without 
the serva?it's consent , and therefore the pauper gained a 
settlement. (2) 

A maid servant, hired for a year, served until within information 
seven days of the end of it ; when an information having a S J,ust * 
been laid against her master for keeping a gaming-house, 
he quitted his house, and told his servants that he had no 
longer occasion for their services, and then paid ihh pau- 
per her whole year’s v ages, and she did not engage in any 
new service till after the year expired. The master would 
have kept the pauper, except on account of his being so 
obliged to quit his house; and the pauper was unwilling 
to leave his service. This was held to be a more dispen- 
sation with the service, the contract pot tyeing dissolved 
with the consent of both parties. (3) 

* r ij Rex v. Birmingham), Dougl. service. Sec Rex v.Rush:>lme. joEa t, 

33J. Botii this and the piecedio^ 4'ty. ante. 339 (3). 

civs may he supported as cases of (2) Rex v. St, Andrew’s Hqlborn, 

dirpensation with the master’* consent, 2 Term Rep. 627. 

for it is found that the master always fj) Rex v. St. Mary Lambeth, 

received the servant bac(c into his 8 Term P*ep. 236. 

a A 4 The 
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IThe next instance &, 1 bere ft 6* absence happen® on 
account of sickness. '' Here also it is immaterial whether 
it is with (i) or without the masters consent (2). ' Nei- 
ther will it make any difference, that the master dotes 'all 
in his power to put an end to the contract (3) : or that 
the servant is paid the whole year’s wages (4), or has a 
deduction made (5 ) ; provided it dbefe not appear to be the 
intention of both parties to dissolve it. (6) 

It is also clear that it is immaterial, whether absence on 
this account be temporary in the middle of the year, or 
continued by reason of a continuance of sickness, until 
the end of it. As where a yearly servant served only seven 
weeks, when being in liquor, he broke his thigh by a fall 
from a beer waggon, and remained twenty-nine weeks 
in the hospital. On quitting the hospital, he returned to 
his master, who refused to receive him (the pauper con- 
tinuing unable to work), but offered him his wages for 


(1) Rex v. Christchurch. Where 
the scivunt was frightened into fits, 17 
days before the expiration of her year, 
and was sent first to Mr. I..N, a private 
house, and if Mr. L. refused to admit 
her, she was to be brought back to her 
master's house again. She resided at 
L/s five days, and then went to an 
hospital. On the day after her depar- 
ture, shewe nt back to fetch her clothes, 
and received her full year's wages, but 
no words of discharge passed. Burr. 
S. C. 494. Rex v. Oileworth, an 
absence for three months, and the pau- 
per received again into the service. 
*Bott, 3 i 4 ' IH.315. 

(a) Rex v. Islip, 1 Str. 413. Rex 
t>. Maddington, where a carter was 
kicked by one of hu master's horses, 
five weeks before the expiration of his 


year, and went to his friends without 
his master’s knowledge or asking his 
leave, to get his leg cured. He never 
returned during the remainder of the 
year, but went a short time after to 
receive hi$ wages, when the masrei 
deducted six shillings for the absence, 
to which the servant consented. It 
was held that this was not like ( a 
desertion $£ the service, but was «n 
abseqc^ for a reasonable cauSc, and 
that the master ought not to have de- 
ducted the wages. Burr. S C. 675. 4 

(3) Rex v. Sharrington, Cald. 471.^ 

(4) Rex v. Christchurch, supri, 
n. (1). post. 

(5) Rex v. Maddington, supra, n» %. 
Rex v. Sutton, s Term Rep. 657^ 

(6) See post. < 


seven 
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seven weeks, and & present* which he refused to receive, 
and the pauper $ and his master went to a justice, but 
nothing was done* It w#s held that this was a service for 
a year, (i) 

But the service must have actually commenced under 
the contract, in order to let in the period of sickness, to 
count as part of the yearly service. For where the pauper 
a few days before Martinmas, had been hired for a year 
to commence at Martinmas, but was prevented from 
going into his place for the first month, by reason of 
illness, in consequence of which his master refused to 
receive him, and they came to a new agreement; it 
was held that the month’s absence could not be con- 
sidered as a constructive service, for the hiring was exe- 
cutory, and the service had in fact never commenced 
under it. (2) 

The third class of cases of dispensation is, where the 
servant is absent for any other lawful cause, as to look for 
another service (3); or to be hired at a statute fair (4); 
this is no interruption of the service, although the master 
<k> not consent. If a short absence also takes place at the 
servant’s request, for any other reasonable purpose, and 
It is agreed to by the master, the court has not been in- 
clined to infer a dissolution from that fact only, notwith- 
standing die use of the word 6< discharge,” which seems 
at first sight to mean a dissolution of the contract. As 
where a yearly servant had served till the day before the 


fi) Rc xv, Sharrinirtcn, C’ald 471. (* Rex v W n r^netr, CilJ.apS. 

S P. Re* v. Sutton ; w! eie tr e pau- Sec tiuscas n j >rttd mo c f illy, post 
per was deprived of his f'eison, two (,, Rex v *Vi 1 Her;!) «m, Burr, 
months before the exprratiou of his S C. 6 yo. 

service; he was then taken away by his Rex * !' n, j nr ; n. (x). 

father, and did not return, hut con- 
tinued an incurable Iunat r, 5 Term 
Rep. 657. 


3. Ahseiuc 
to loo* foi 

SCI VII 1 0. , 

Po*t. 
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end of the year, when *he desired his master to discharge 
him, as he hud let himself for the next year to a person 
in a distant place, and was removing further from his 
friends, he wished to go and see them, and pass that day 
with them, and requested to have that time to himself; 1 
to which the master consented, and lie was discharged, 
and paid his whole wages, save sixpence, which he allow- 
ed his master for that day. It was hckl not to be a dis- 
solution of the contract, but an absence with leave. ( i ) 


4. where* The fourth case is, where the master discharges the 
Jems the* servant without his consent, or having lawful cause, and 
thus prevents the servant from performing his service. 


thus prevents the servant from performing his service. 


Under this head are to be classed cases of absence, for 
the purpose of avoiding a settlement, when fraudulent, 
and the sessions find the fact of fraud. A case has been 
already stated, in which it was held, that if an hiring is 
for less than a year, it will be defective, although it should 
be found by the sessions to be fraudulent on the master’s 
part (2). But with regard to service, it seems taken for 
granted in all the cases, that fraud, which vitiates mo^t 
things, prevents absence from defeating a settlement. 
The supeiior court will never infer fraud, which nuis»l 
therefore be found specially by the sessions. (3) 


Where the completion of the service is obstructed by 
any act of violence on the master’s part, it cannot injure 
the tinoilending servant, or cause an interruption in lm 
service, whatever the master’s motive may be. 

I 

As w here, on the day before the servant’s year expired, 
the ma^cr told him that to prevent his gaining a settle^ 

( 1 x Re\ - Potter Herb im, post. (3) See Rex v. Pieston, a Ben, 
"66. n i 0 310. PI. 351, and :i.e cases cued, 

(2) Ante, 310 n. ( 2 \ Rex -.St. 41. (a) in mirgii* 

\ hill'p’.s in £irn ptot. 36 
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ment in tltfit parish, he slroujd go away immediately, 
which the servant refused to do, insisting to serve out 
the year ; whereupon the master turned him out of doors* 
This was held such, a fraud in the master, as shall not 
prevent the settlement, (i) > 

The pauper’s master died three weeks after she was 
hired fur a year, and the farm was continued on by his 
widow and two sons. About three weeks before the end 
of her year one of the sons quarrelled with her because 
she threw more sand on the floor than lie deemed neces- 
sary, and turned her out of doors though she was willing 
to stay ; the next day she returned for her clothes and 
took from the son as for her full wages what he in- 
sisted was the sum for which she was hired, though she 
demanded more [as her year’s wages]. She gained a set- 
tlement. A wrongful act of the master cannot disrolve 
the contract without the servant's consent. She did not 
hire herself into another service before the end of her 
year, and did every thing she could to continue in tlio 
service from which she was wrongfully discharged. (2) 

A servant, three days before his year was up, asked 
leave of his master to go to a statute fair to be hired, 
which the master refused ; but the servant insisting that 
lie must go, the master replied, “ I am resolved that you 
“ shall gain no settlement in the parish, and therefore if 
€< you will go, it shall be for good and all.” “ No,” 
Answered the servant, “ I will serve out the year.” And 
thereupon he went, and never returned during the three 
days. Afterwards, when he returned to be paid, the 
master, after deducting for another absence, to which 
the servant agreed, abated sixpence for the three days, 
which the servant refused to allow ; but the master re- 
fusing to pay, the servant took the rest of the wages. 

(1) Eastland v, Westhorsley, 1 Str. (2) Rex v. Hardhorn, x*East,5r. 
526. Sec also Rex nr. HardingVam, 

£tiles, 168. 
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This absence did pot prevent^ settlement; for the servant 
knew that his master designed to part with him: and his 
request of leaye of absence in order to get another ser- 
vice, was a reasonable one, which the master ought not 
to have refused, and tho subsequent absence without Jeave 
is .no desertion of his former service, especially when his 
declaration that he would serve out the year, and refusal 
to allow the deduction of the> sixpence, are considered, 
which plainly shew the contract was not dissolved till the 
end of theyeajv(i) 

So although the master use no violence, yet if he dis- 
charge the pauper without his consent, and contrary to 
law, it will not defeat his settlement, The pauper was 
hired lor a year in H., served three quarters, and then 
married a woman with child. Of this his master com- 
plained to a justice of peace, who thought the mattbr 
complained of to be a sufficient cause for the pauper’s 
being discharged, and allowed of his discharge; but made 
no order in writing touching the matter. The master 
thereupon discharged the pauper against his consent. 
The court were of opinion, that this not being a reason- 
able cause for discharge, and the pauper not having con- 
sented,. he was to be considered as having performed his 
year’s service in II. and gained a settlement there. (2) 

Mistress A maid servant was hired for a year, and served until 
her* servant eight (lays of its expiration, when on account of 

who sub- some difference with her mistress, she gave her warning 
that she would leave her service at the end of the year. 
The mistress on having hired another servant, by reason 
of some impatient 'behaviour of llie pauper, discharged 
Air .from .the service, but paid her the full year's- wages* 

1 The pauper accepted the wages, and left the parish eight 
days before the year ended; but said she would have 

(1) Rex t\ Islip, x Sti. 4Z3. (a) Rex v.Hanbury,Btirr.$. C. 322. 

served 
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served heu year, if her mistress would have let her! "This 
was held to be a dispensation with the service, and not a 
dissolution. of the contract. For the turning her away, was 
a mere wrongful act submitted to, but not agreed to by the 
servant. Neither thought that they could put an end to 
the service. The servant, though desirous of going, gave 
warning to quit at the end of the year, and the mistress 
wished for her own convenience^© dismiss the servant be- 
fore the end of it ; but was convinced that she could not 
dissolve the contract, and therefore paid her the whole 
j car’s wages. But it cannot be inferred from the pauper's 
receiving the wages, that she went away by agreement ; 
something should be stated to shew that it was voluntanjonthr 
part qf the servant , arrd that she consented to a dissolution 
of the coni) act, (1) 

It is more difficult to determine how far absence for the A) 5ct,re tn 
purpose of avoiding a settlement, if unaccompanied with nr t.y 
other circumstances, is to be deemed fraudulent, so as numul cm- 
not to discontinue the service. It seems most reasonable, 
that when the proposal^ of absence originates with the 
master, who may be benefited as a rated parishioner by 
defeating the settlement, and it is only acquiesced in by 
the servant, the inclination should be to consider it 
fraudulent, so as to lean against inferring that the contract ' 
has been in fact dissolved (2) But on the other hand it 
is hard* if the law, which looks upon the privilege of 
gaining a settlement as beneficial to the servant, docs 
not allow him the right of avoiding one at the end of his 
year, in a particular place, by absenting himself a day 
from service, when he might have originally done so by 
an exception in the contract. If cases of consent be frau- 
dulent, it is not a fraud upon the servant, but upon the 
parish- in which he was previously settled. 

'1) Rex •». St Philip in Burning- (a) Rex fljlgiave, a”"*, 355. 
i n, % Term Rep. 644. a. (1). 


The 
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The cases seem, to have proceeded therefore upon the 
following principle : If the absence from service is for the 
purpose of defeating a settlement, it shall rather be pre- 
sumed to be under a dispensation, where the circum- 
stances do riot clearly shew that the contract has been in 
fact put an end to. But there is no case in which a mu- 
tual agreement to put an end to the contract, though 
entered into for the avowed purpose of defeating the 
settlement, has been held void, On the ground of fraud, 
and some recent decisions are to the contrary, (i) 

A servant ten days before the end of his year, told hi* 
master that he did not wish to be settled in the parish, 
and ashed him leave to go and visit liis relations, to which 
the master consented. After the year was expired, he 
returned to his master, mid hired himself as a day la- 
bourer, in which capacity he served for three months ; 
some time after l)is return, he and his master made up 
their accounts, and he allowed for his absence in the pf e- 
ceding year out of his daily wages. It was held that he 
gained a settlement, and that the leave and consent of the 
master was fraudulent, and a more evasion of the settle- 
ment (2). We have just seen that absence for a day, 
with consent, that the servant might see Ins relations 
was held constructive service, where the purpose w as not 
to avoid a settlement. ( 3 ) 

A servant had continued in the service, until within 
three days of the end of his year, when being unwilling 
to gain a settlement in the parish, where there was an 
house of industry, he requested his master to discharge 
hkn, which he accordingly did, and they parted by con- 
sent, the pauper abating one shilling for these three days; 
the court took^no notice of the point. (4) 

(l) Rex 1 . NoHt Basham, post. (3) Ante, 36*. n. (1). r> 

367. ct seq. (4) Rex v. Palter Heigh am,. Burr, 

(at) Rex v. Frome Selvrood, Burr. S.C. 690. Ante. 36a. (1). 

s.C. 56s. 


Win n the 
does 

not object 
to the set- 
tlement. 


But 
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But where a servant, wishing to avoid acquiring a set- 
tlement in the parish where he served, and to be settled 
elsewhere* went with his master, three days prior to the 
expiration of his year, before a neighbouring justice to be 
discharged, who discharged him, after heaving the mas- 
ter and servant ; whether verbally or in w riling did not 
appear; but the master told the justice, that he was wel- 
come to gain a settlement in his parish if he pleased, and 
then paid him his wages; but deducted one shilling and 
ninepcncc for the time wanting to complete his year. It 
was held not to be fraudulent on the part of the m ester, 
for' he had no objection to the settlement : ii was a so- 
lemn discharge by tlie consent of both pm lies. (1) 

So where a servant had served until within five or six 
days of the end of his year, which lie would have also 
served, but that some householders of the parish gave him 
two guineas to leave his master, and go out of the parish 
before his year expired, he being about to be married. 
Ilis master insisted upon deducting nine shillings from his 
W'ages before he would let him go ; the pauper submitted 
to the abatement, aud went away. It did not appear 
that the master was pri\y to the two guineas being paid, 
which was done out of the parish rates, and lie received 
no benefit therefrom, not being rated to the poor. The 
fcourt intimated a strong opinion, that the year’s service 
had not been completed, and could not confer a settle- 
ment, although the absence was for the purpose of avoid- 
ing one; but they decided the case upon a defect in the 
order. (a) 

The court seem in these cases to have regarded even 
the possible influence of the master with a jealous eye. 
But where he has a right to discharge the servant, by 

(1) Re trv. ^orth Basham, Cald. PL 351. See also Pawlet v. Burnham, 
5^6. aBotr, 307. PL 347. post, t 

(2, Re* v. Prettoiij % Bott, 310. 


reason 
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reason of immoral conduct, he cannot be considered as 
guilty of fraud in exercising that right, although it de- 
feats the servant’s settlement, and the master may be 
eventually benefitted as a rated parishioner ( i ) ; and in all 
cases of this sort, the only question is, whether the con- 
tract has been in fact put an end to. 

Wherever it appears that there has been an actual dis- 
solution of the contract, the period of absence renders the 
service imperfect in all cases whatever. 

r< irrple. A dissolution by consent may appear as a fact in the 
case ; as where it is stated, “ that th6 servant parted with 
“ his own consent (2);” or that he quitted the service 
before the expiration of the year, u without any com- 
u pulsion on the part of his master (3),” or even that 
46 he departed from” (4), cs or left his master’s service (5),” 
or “ that his master consented to his leaving the ser- 
<c vice,” (6) 

l ni piiul. It be likewise collected from various circum- 
stances, indicating a determination to put an end to the 
relation of master and servant. And lastly, it may appear 
by the parties coming to a new agreement, inconsistent 
\\ ith that under which they had previously lived, which 
necessarily pre-supposes a dissolution of the former. 

p y ne’v As where an unmarried man was hired for a year from 

«s,reupent. Martinmas, as a servant in husbandry, at about eight 
pounds a year, with meat, washing, and lodging. In the 
succeeding' January he married, but continued with his 
master as a menial servant until the ensuing May-day. 
Some days before which, the master and pauper agreed, 

(t) See j'ost. several cases on this Pi 350. As to 1 he effect f a request 
head. “ to di'char^e,*’ see ante, 366, 367. 

{*) Rex *•. SeagraYe, Cald. 247. (4) Wi<kford v. Bretford, pos>\ 

pc*t. (5 ) R ex *>. Sudbrooke, 4 East, 356. 

v 3) Sheen -'.Godalmin, 2 Bolt, 3tO. -See also post, 

(6) Rex v. Maidstone, 12 East, {50. 

15 that 
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that the pauper should go (with his wife) as a hind, to 
reside on and mhnage another farm of his master's in the 
same township. The second agreement was for a year 
from that May day ; the pauper to have five shillings a 
week, with a house to live in rent free, and some trifling 
perquisites. This was held by a majority of the court 
not to be a prolongation of the former contract, but a new 
agreement to serve for a year from May-day, which put 
an end to the former, as being inconsistent with it, (i) 

Lord K>nvon, C. J. who differed from the majority of 
the court, thought that the original contract was not dis- 
solved, for there was no tnd of the relation of master and 
servant even for a moment , during the whole time the latter 
continued in servic and the subsequent alteration of situa- 
tion was not sufficient to effect it f 

But at all events, to annul the first hiring, the second Alteration* 
agreement must be inconsistent with it. A variance in which donX 
the nature t>f the service does not defeat the settlement* lvc 1U 
A footman who was converted into a butler wouM gain 
a settlement, by completing a year’s service, notwith- 
standing such a change in his station. (2) 

The pauper was hired by his uncle to serve for a year, 
in his trade of a turner, to be found in board, lodging, 
pocket-money, and clothes. After serving six months, 
his master finding him idle, he and the pauper came to a 
new agreement, by which lie was to work in the said 
trade, and be paid by the piece, and find himself in board, 
lodging, pocket-money, and clothes. Upon these terms 
he continued with his master till the end of the year, 
sometimes working by the piece, lodging and boarding 

(x) Rex v. Gieat Chilton, 5 Term post, 378. See also Rex v>. Overnor> 

Rep. 672. L«*d Kenyon, C. J.' dis- ton, x6 East, 347. 

sent. See also Rex v. Wmcexmt, Per Lord Kenyon, ib. 

VOL. I. £ £ 
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out of his master’s house, and at qther times serving ftp 
the house as a servant, when he was lodged and boarded 
with liis master. The court were of opinion, that the 
original contract was not interrupted and wholly done 
away, but Only the terms of it varied. The servant was 
to work by the piece instekd of the gross, and the con- 
duct of the parties subsequent to the new agreement shews 
that, with respect to the mode of performing the service 
in the understanding of the parties, the original contract 
still continued to subsist (l). Also if a minor hires him- 
self for a year, and three months afterward enters into a 
contract of apprenticeship with the same master by an 
invalid instrument, it does not do away the former con- 
tract of hiring, and he acquires a settlement by continu- 
ing in service during the rest of the year. (2) 


So likewise a mere change of master does not annul or 
dissolve the contract. (3) 


The cases in which dissolution has been held to take 
place, will be arranged with reference to the same order 
of leading circumstances, as has been adopted incases of 
dispensation, as by that means the reader will be the bet- 
ter able to compare them. 

1. Dirsolu- A return to service can have no eftect in working a 

a return 'to dispensation, when it clearly appears from other circum- 

service. stances that there has been a dissolution. As where the 

Dispensa- , . . 

lion, ante, pauper having served one quarter ot Ins year, upon some 

M ?• dispute between him and his master, the latter insisted 
on turning him away, and threw down his quarter’s 
wages, which the pauper took up, and went to his fa- 
ther’s house, where he continued six days, during which 
time he looked upon himself as a free man. He then re- 


(1) Rex */. Alton, Cjld. 424. (?) See ante, 353* el ee^[. Rex v m 

(a) Rex v. ShmfieW, i4Latt,3*j. Ha;dhcin, 

turned 
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burned at his masters request , and continued in the service 
to the end of the year, when the master paid him the 
remaining three quarter’s wages* In this case the con- 
tract was absolutely dissolved j the master insisted upon 
turning away his servant, and paid him down all his 
wages that were due ; the consent on the other side is 
by taking the money up. i'hen how did he come back 
again ? It was upon the master’s request; there is nothing 
by which the absence can be explained. The meaning 
of purging an absence, is where the act itself is doubt- 
ful, (i) , 

The pauper being hired for a yoar to one Miles, served 
only three days, when his master, upon a difference aris- 
ing between them, desired him to go about his business; 
on which he ran away, and , then hired himself to Whitby 
for a year. Having served him for six months, Miles in- 
sisted that Whitby should not keep him in liis service. lie 
was then paid his wages to that time, and quitted the 
service, and went as a labourer to a barge-master for a 
fortnight, when lie returned, at the request of Whitby, 
into Ills service, with the consent of Miles, and served 
seven months, being a month over the year for which 
lie was hired, in order to make up his lost time, and 
then received his wages. This is a very clear case; here 
is an absolute dissolution of the contract, by both W. the 
master and the servant, at the end of six months, whereas 
the statute requires a continuance in the same service for 
a whole year, the new service therefore, at the fortnight’s 
end, cannot be connected with the old hiring. (2) 


(1) Rex tu Gresham, 1 Term Rep. 
102. 

(2) Rex v. Ross, Burr. S. 0 . 688. 
Rex v. Caverswnll, $. P. The seivant 
served until within three weeks of the 
end of the year ; when, on %unae dis- 
pute trfcmg between him aju! Lis mas- 


ter, he was, with his pwn consent, di<- 
chaigrd. A fon night afterwards, and 
upon his mistress's request, his master 
being from home, he went again into 
the service and completed his year. It 
was held a total dissolution of the con- 
tract. Burr. S.C.461. 
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4 < 

^Quitting One of the strongest grounds to infer a dissolution of 
waniing. the contract of hiring seems to be, when the parties sepa- 
rate in consequence of a warning given by reason of a 
power reserved to either party in the terms of hiring. 
The pauper’s mother had, by her desire, looked out for a 
place for her some time before old Michaelmas, and the 
proposed mistress told the nether that she would give her 
the same wages as her other servants, and wait till she 
came. But no agreement was actually made until about 
a week after old Michaelmas, when the wages were for 
the first time agreed upon, with liberty of parting at a 
month’s wages or a month’s warning ( i ). The pauper 
Continued in the service until the old Michaelmas day fol- 
lowing, but had about five weeks before given her mis- 
tress notice that she would quit at that time. On old 
Michaelmas day she came to her mistress to receive her 
wages, who paid her for the whole year, but told her she 
wanted a week of serving out her year. The pauper said 
she was willing to stay another w eek ; but the mistress 
repliqd, that it did not signify as she had got another ser- 
vant in her place, who was* then in the house (as she in 
fact was). Per Lord Ellenboroiigh, C.J. “ About five 
weeks before old Michaelmas day, the pauper gave her 
mistress notice to quit at old Michaelmas day. The mis- 
tress could not object to receive the notice, and therefore 
looked out for another servant; but when the pauper 
went to receive her wages, the mistress paiddier the 
whole year’s wages, but told her that she wanted a week 
of serving out the year. The pauper then said, indeed, 
that she was willing to stay another week; but as the 
mistress in consequence of the warning which the pauper 
had given her, and which sho had accepted, had provided 
herself with another servant, she stood, as she had a right 
to do, upon the warning that had been given, and told 
the pauper, it did not signify, as she had got another 

10 Stt a fortmt s' at • mem of the terms of the hiring, ante, 316. 

servant 
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servant in her place ; on which the pauper left, her hpuse. 
Tliere can be no doubt but that both parties agreed to 
put an end to the contract before the end of the year. 
The servant gave above a month’s warning, which she 
had a right to do, the mistress accepted the warning, and 
both parties acted upon it. And this appears to have beeuL 
in fact before the end of tile year, whatever the servant 
might have supposed when she gave the warning, (i) 


Also a dissolution must be inferred where the agree- Dissolution 
inent to separate is made by consent, and with a view of 
entering into another service before the year expires: ’for ante, 3,53. 
it presupposes an intention on both sides, that the servant 
should be sui jurist, and the contract at an end; and is 
very distinguishable from cases, where the servant goes 
to work with other masters for a temporary period, by 
his oiiginal roaster’s consent. ( 2 ) 


(l) Rfiv Rushall, 7 Fist, 47 1, 
(a) The pauj tr, II v\rtks befoie 
the expiration of hisjeir, lmm& a 
dispute with his masrer, in consequent c 
thereof asked the latter to dischnge 
him, who answered he would not un- 
less the pauper would get another man 
to stand in his steid He tccordingly 
got one R , and gave him some monty 
out of his own pocket to his plice, 
besides his wages to be pud him by the 
master. The pauper stated that n hen 
he brought R. to his» nmter the 1 itter 
stat d, “ If tins min does any odier 
« than well I can send for \ 011, and 
« moke >ou serve ycur time ou to 
which the pauper replied “ very well ** 
On the contrary, the master stated, 


thai “ he did not recollect having slid 
“ to th* pauper that he should expect 
him to retum \ that it wa9 not bis 
“ intention to hive him back, and that 
“ they patted on bad terms*’* The 
pauper, during the ien»ai der of the 
jear, hired himself ns a day labourer 
in the adjourn i a pm»h, and R served 
undei the new i w re$nv»t till the end 
of the year. The ourt weie of 
opinion th?t the tnastet’s account be- 
ing evtdeite to impeach what the 
pauper h<d sworn, and the scions 
having diawn the conclusion *‘ut it 
an ounted to a dissolution of the c >n~ 
tract, there was nothing to shew ti it 
such conclusion was wrong, (a) see 
ante, 3J3. 


Thu* 


(a) Rex v. Mildenhall, ij East, 48a. 
B B 3 
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Thus where a yearly servant before the end of hia 
year, went to a statute fair, and hired himself to another 
master, to go into the service three weeks before the ex- 
piration of the year he was then serving, if his master 
would let him come then ; and if not, then at the ex- 
piration of his year. The next day the pauper asked his 
master whether he would let him go, who told him he 
could not spare him, he must get a new servant first. 
Some time after he hired one, and told the pauper, “ I 
* ‘ have got a new servant, you may go now, I have not 
“ work for you both.” The pauper then went to receive 
his wages, when the master’s wife said to her husband, 
“ don’t deduct any thing from his wages,” who replied, 
“ I don’t intend it.” The pauper was paid his wholo 
wages, and then went away, being about a fortnight be- 
fore the expiration of his year. Lord Kenyon — 46 The 
distinction between the different cases seems to be this; 
if the pauper be absent from the service, with ^the con- 
currence, remaining however subject to the controul of 
his master, he may acquire a' settlement ; because this 
only amounts to a dispensation with the service ; but if 
the master ever parts with his controul over the servant, 
then no settlement is gained ; and the receiving the whole 
year’s wages don’t make any difference, Here he had 
given up all controul over the servant ; he was instru- 
mental in enabling the servant to make another contract 
with another master ; and from what passed between the 
parties, it was evidently the intention of both, that the 
pauper should become sui juris, and should be enabled to 
contract with another master. The relation of master 
and servant no longer continued, for he could not have 
insisted on the pauper’s returning into his service after 
the wages were paid, (i) 

The pauper was hired on Michaelmas day, loth Oc- 
tober, 1797, for a year ending Michaelmas day, 10th 

(1) Rex •v. Thistleton, 6 Term Rep. 185, Rex v. Wgh, post. 387. 

r i * October, 
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^October, 1798, lie continued to serve till the 8th of 
October, on which day he married, and his master con- 
sented to his leaving the. service and paid him his full 
year’s wages. On the 9th, the pauper hired himself 
and went into another service. The sessions having 
found this to be a dissolution, the court confirmed the 
order. There was an express renunciation on the part 
of the master of his right over the servant two days be- 
fore the end of the year, and the servant’s assent was 
signified by his departure from the scrvice, and contract- 
ing the next day an obligation to another master into 
whose service lie entered immediately. ( 1 ) 

So although the servant’s absence takes place for the 
master’s accommodation, it will not prevent a disconti- 


(l) Rex v. Maidstone, ia East, 
550. Le Blanc, J. gave the following 
judgment, “ Upon the facts of the case 
M as it appeared at the sessions, I 
“ think they would have been well 
“ founded in finding as a f ict that this 
“ was a dispensation of the seivice on 
“ the part of the master, and not a 
<* dissolution of the conti act ; for ac- 
44 cording to the cases it is always a 
** question for the sessions to decide, 
“ whether the consent of life master 
** to the servant's leaving his service 
n a few day* before the end of the 
44 year for a particular purpose, but 
41 paying him his whole year's wages 
« be a dispensation of the service for 
u the remainder of the year, is a dis- 
•* solution of the contract. Here the 
H servant wanted to marry, and one 
u entire day before the end of the 
44 year the master gare him leave to 
44 marry and go away from his service, 
44 It was a fair and reasonable condu- 
44 sion to draw, that if the servant 


“ wished to go away one day before 
“ the end of the service for the jJur- 
“ pose of marrying, the master would 
“ have 110 objection to dispense with 
“ Ins seivice, and gave Imn a holiday 
“ for that one day ; for it might he 
“ observed the service would have 
44 ended on the 9th, and the servant 
“ left his mister’s service on the 8th. 
“ But the sessions not choosing to draw 
44 this conclusion themselves which I 
“ think, they might have done, sent 
w the case to us upon the diy iacts 
44 6tatcd, and have not found that the 
“ master did consent to give Ms ser- 
“ vant an holiday, but merely states as 
u a fact that th£ master consented to 
“ his leaving the tetvue. Under these 
•* circumstances I cannot say that the 
« sessions have done wrong in quash. 
44 ing the order, though I think they 
44 might have drawn a different con- 
“ elusion from the facts of the case.” 


Ibid. 
JB “B 4 


Dissolution 
for mastor’c 
accommoda- 


nu&nce 
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his request, 
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Dissolution, 
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finance of service, if the dissolution is satisfactorily made 
out from other circumstances ( i ). The pauper was hired 
at yearly wages for a year, to come into the service on the 
zith of October, being old Michaelmas day, a month's 
wages oz; month's warning, the mistress stating that she 
did not wish to confine the servant for a year. She came 
the 1 2 th, and served until about a fortnight before new 
Michaelmas-day. Her mistress afked her \ whether she 
chose to go away on new or old Michaelmas day , assigning 
as a reason for asking, that she had hired a servant who 
wished to come home on new Michaelmas day * The pau- 
per said it ivas immaterial to her , as she had not got a jdace , 
and agreed to go at new Michaelmas day, at which time 
the other servant came into her mistress's service. Her 
mistress was not in a condition of life to keep two ser- 
vants. The pauper on coming into the service had con- 
sidered herself as being to live with her mistress until old 
Michaelmas : she was paid the whole of her year's wages, 
though when she agreed to go away at the new Michael- 
mas, nothing' was said about it. The court held, that 
the conclusion whether the contract was dissolved, ought 
to have been drawn by the quarter-sessions : but they 
Vvcre of opinion, that there was strong evidence to war- 
rant them in holding that the contract was dissolved be- 
fore the ertd of the year, the servant not continuing 
liable to serve the remainder of the year, and the mis- 
tress having parted with her right to make her rc-a&sume 

the service. (2) 

* 

Neither does % it make any difference that the master in- 
sists upon dissolving the contract without just cause, and 
makes use of undue means to influence the servant's con- 
sent, provided it clearly appears that his consent is 
actually obtained* 


(2) Rex S% Peter 
8 Term Rep. 477, 


Mancroftj 

These 


(1) Sie ante, 353* 
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' *These circumstances may sometimes have weight to in- 
duce a presumption, that the absence was rather submitted 
to, than any actual consent given to dissolve the contract 
But where it appears to have been dissolved before the 
year’s service is completed, a settlement cannot be ac- 
quired, although the law would have implied such ser- 
vice, if the master had refused to permit its being per- 
formed, (i) 

The pauper was hired at a statute held a few days be- in $idcnc<o. 
fore Martinmas, for a year from Martinmas. lie re- Alxte »359* 
ceived one shilling for his god’s penny, and was to have 
three guineas for his wages ; the pauper fell ill the very 
night of the hiring, and continued sick and unable to go, 
and did not go into his service till a month after Mar- 
tinmas, when the pauper and his mother went to the 
master’s house, who being from home, they were shewn 
to his wife, who complained that the pauper had not 
come to his service according to the agreement, and 
therefore refused to receive him. Whereupon the pau- 
per’s mother wild, we must fall into your will for wages, 
and take what you will allow us ; and left the pauper in 
liis service, where he continued until Martinmas fol- 
lowing: when his mother was scut for, and received for 
forty-eight week’s wages, after the rate of is/fd. per 
week, being less than the rate of the original wages. 

Lord Mansfield C. J. The service had never com- 
menced under the first contract* if it had, no doubt the 
master must have supported the servant in his sickness, 
but that is not the question ; the point is, that the agree- 
ment acted upon here was a fresh agreement when he 
recovered from his sickness, and the beginning of his 
service was tlien. Under the former the mistress re- 
fused to receive' him. Then considering the old contract 

(i) Sec ante, 361. 

at 
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at an end, the actual service was but for eleven months; 
that is, to the Martinmas next, and the submitting to 
the abatement of the month’s wages at the end of the 
year is an affirmance of the agreement made by his mo- 
ther; and this as rescinding the original agreement, de- 
stroys more than the legal and constructive service ; it 
shews also that there was no hiring for a year, so that 
both the hiring and service must be considered as im- 
perfect and ineffectual, (i) 


In this case the pauper was disabled by misfortune from 
executing his part of the contract, namely, coming into 
the service at Martinmas : and the master refusing to re- 
ceive him, they came to a new agreement, which was a 
dissolution of the former under the rule already men- 
tioned (2). But although the sickness happens after the 
service is commenced, where the master cannot put an 
end tb the contract, but is obliged tp maintain his ser- 
vant ; yet if the latter consent to a ''dissolution, there if 
no legal or constructive service. For if the servant chuse 
on account of illness to go away, illness cannot^prevent 
him from coming to an agreement with his master, to put 
an end to the contract. (3) 


Thus where a pauper served until within five days of 
the expiration of his year, when he went to a statute fair 
to seek a service for next year. Being taken ill of a fever 
there, he went home to his mother, and continued ill for 
fix weeks. Having no money to maintain him in his ill- 
ness, he on the same night desired his mother to go to his 
master for his money, and to bring away his clothes ; 
the mother went next day, and brought his money all but 


• (1) Rex v. Wintersett, Cald. 298. (a) Ante, 368. 

Ante, 335. See also the opinion of (3) Per Le Blanc, J. Rex v . Sud- 
Buller, J. upon that case, Rex v. brooke, 4 East, 361. & see ante, 360. 
Grendon Underwood, Cald, 364. 


one 
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one shilling, which she told him his master had stopped 
for the remainder of the year, and gave it to him, toge- 
ther with his clothes,, •with •which he was satisfied ; and he 
thought himself at liberty to hire himself to another 
master if he had been well enough. This is a dissolution 
of the contract by consent, for the pauper who sent for 
his wages five days befjbre. the year expired, had no right 
to his wages, until the dissolution of the contract, or the 
expiration of the year ; the master so fin’ as in his power 
put an end to the contract by deducting the one shilling, 
which he had no right to do but on the ground that 
ihe pauper did not continue his servant for the re- 
mainder of the year, and the pauper received the money, 
saying he was satisfied, and thereby also assenting. ( i ) 

Likewise where the pauper lived under a yearly hiring, 
till about the middle of April 1796, when being too ill 
of a fever to work, his master paid him his whole year’s 
wages, when he left his master's service , and went down 
to Lincoln hospital, and never returned into the service 
again. It was held to be a dissolution of the contract, 
and that no settlement was gained. For it being stated 
that he voluntarily left his master's service, before the end. of 
the year, it must be taken to be a relinquishment of the 
service altogether, and not merely that lie left his master’s 
house, and this could not be, unless the contract was' 
meant to be dissolved. After that neither party could 
maintain any action against the other for the affirmance 
of the contract, or continuance of the service. Neither 
did the payment of the whole year’s wages in advance 
make any difference 5 to which, Rexp. Godalmin (2), and 
Ilex v. Castlechurch (3), Rex v. Thistleton (4), are in 
point ; and the court distinguished this case from Rex v. 

(1) Rex a/. Whittlebuiy, 6 Term (3) Post. 38a. n. (»). 

Rep. 464. ' (4) Ante, 374. n. (i). 

{%) Post. 383. n. (r). 


Christ- 
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Christchurch (t), for it did not appear there that the 
servant left the’ service, when she quitted her master's 
house, and if Mr. Lemonier could not take her in, she 
was again to return thither. (2) 

Absence ^ ^ So where the dissblution arises from the servant's ab- 

uu>e, sence for any other lawful cause (3)/ A yearly servant 
ante, 361. absented himself, telling his master he was going to be 
married, to which his master made no answer. He went 
and was married, and on his return, said he had no inten- 
tion of quitting the service; but the master said he would 
not employ him any longer ; and he replied lie would 
go, if he wotild pay him his year’s wages. The master re- 
fused to pay him for more than the time he had served, 
and asked him if he would take his wages, or go before a 
justice ; the master set out about his business, when the 
pauper called him back, and said he would take the 
money for the time he had served, and that he parted with, 
his own consent . The court considered that these last 
words were so clear and unequivocal a dissolution 
of the contract, that they would not suffer it to be ar- 
gued. (4) 

The pauper having served until nine days before the 
expiration of his year, went away on Sunday morning, 
in order to get another place, when his year should be 
up, without asking leave, or mentioning it to his master. 
He returned on the Tuesday follow ing at six o’clock in 
the morning, and asked his master what work he should 
go about; the master told him he might go and serve the 
master, he had worked for the day before. He saw r his 
master an hour afterwards, who then paid him his wages 
up to that time only. No conversation passed. He then 

(i) Ante, 360. n. (i). (3) See ante, $6r. 

(a) Hex cr. 5udbrooke,4 (4) Hex */. Seagrave. CaW. 247. 

4 wcHt 


Absence to 
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went, away, and did not return: he wished to stay out 
Jthe year, but his master would not let him. This Was 
held to, be a dissolution of. the contract, for the master 
refused to receive the pauper into his service; and though 
the servant wished to stay, it appears that he did not" 
communicate that wish to his master. Both parties did 
that which put an end to the contract; the one paid, and 
the other received the wages ; it is therefore impossible 
to say that the servant was constructively in the service 
after that time. ( i ) 


The general truth of the observation formerly made, 
that the fact, whether absence from service, is under a 
dispensation, or subsequent to a dissolution, depends upon 
the entire circumstances of each particular case, appeal's 
from the determinations which have been quoted. In 
arranging such as have been already detailed, regard has 
been paid to some leading feature, which may at least 
point out a sufficient analogy to assist the recollection ; 
but they severally contain circumstantial particulars, 
which may have all thrown some weight, however small, 
into the scale of judicial decision. 


The actual condition of the parties, the reasons for Grounds for 
leaving each other, the manner, and, as it were, temper of f^beuvten 
parting, are of importance in leading to such a conclusion 
where, the actual conversation between the master and ti<m. 
his servant is equivocal and indecisive. It is from these . 
minute particulars that the conclusion must be drawn, if 
there are none of a more marked characteristic, such as 
the servant’s going into another service (2), or the master’s 
engaging, a new servant in his place (3), or theft parting 
jipon notice given under the terms of hiring. (4) 


(1) Rex v. Qayhydon, 4 Term 
Rep. 100. 

(a) Rex v Thistleton,ante, 374. 
(3) Rex v, St. Peter’* Mancrcft, 
a*ce, 376. 


(4) Rex Rushnll, ante, 373. See ahp 
Rex v . East Kennet,post. 397. Rex 
v. Grantham, post. 39 7 . Rex v. U p- 
vtU and R«x «. Corsbam, post. 398. 

Thus 
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Thus it lias been already seen, that where the' servant 
passed the last three or four days of his year ar his father** 
with his master’s consent, and afterwards when hg re- 
ceived his year’s wages/ no deduction Was made, it was 
considered as a dispensation with ‘the service (!)*«• But a 
very slight alteration of circumstances has been held to 
warrant a contrary determination ; as where a servant 1 1 
days before the expiration of his year went away with 
his master’s consent, and took his clothes with him , and 
? eceived his 'whole year's wages 9 this was considered as a 
clear dissolution of the contract, and that the service was 
not constructively performed for a year. (2) 

Bui where, on the other hand, the pauper could not 
say whether he served the last throe days, or went away 
without serving them, but that he received his whole 
year’s wages, M it was thought that this at least seemed 
to imply the master's consent or permission (3).” In- 
deed this case might be supported on a further ground, 
that there being a doubt as to the fact of service for the 
last three days, the payment of the whole year’s wages 
was proof of the service ; for it is presumptive evidence, 
that the service is performed, since a title to the wages 
could only accrue to the servant thereby. 

From these and the various other cases in which the 
manner of paying wages is staled, it appears that it is a 
circumstance which may serve to explain whether an act 
in itself equivocal amounts to a dispensation with service, 
or a dissolution of the contract. In this respect not only 
payment of the entire wages, or the subtracting of part, 
have been relied upon as material, but also whether it has 

been made at the time when the absence was about to 

(1) Hex S Undermilbeck, 5 Term (3) Rex v.MiiwIcb, Buir. S. C 
Fep. 387. ante, 353. 433. 

( ) Rex v, Cjstlechurch, Burr. 

§• C. 68* 
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take* place, or delayed to the conclusion of tile year. 

The payment of a year’s wages gives rise to the presump* 
tion, that a year’s service has been performed either 
actually or constructively; while a deduction of punt' 
gives equ$l strength to the contrary inference. If the 
payment is deferred to the expiration of the year, not* 
Withstanding absence, it warrants a supposition, that the 
contract continued to subsist by which they were then 
made payable. On the other hand, if they have been 
discharged previously, this renders it probable that a disso- 
lution took place ; for it is only in consequence of the 
agreement having terminated, that the master could be 
compelled to make, or tlie servant enabled to enforce, 
payment. It may even afford room for some distinction, 
whether a deduction is made during the year, when it 
may be evidence of an intention on the master’s part to 
dissolve the contract, and of an acquiescence by the ser- 
vant ; or at the termination, when the latter may be sup-' 
posed to have surrendered his right to the whole, in the 
pressure of his immediate wants, or the apprehension of 
a tedious litigation. But these circumstances are only of 
importance where die case is doubtful in other respects. 

Thus where a servant served a whole year except one 
week, which he neglected to serve, because he and his 
master could not agree respecting the wages, he should 
have the ensuing year. He therefore quitted his service 
without any compulsion on the part of his master, a week 
before the year expired, but his master paid him his wages 
for the whole year. It was held that the words u without 
compulsion ” were to be understood, that he had quitted 
the, service by mutual consent, and therefore the service 
was interrupted. ( i ) 

By 37 Geo. III. sect. 22. the inrolment of a servant 

as a militia-man, by virtue of that act, shall not rescind *ence in 

milieu. 

(1) Shten v. God?lminj, 7, ^ 19 . K* $30. Sc: ar*e, 368. 

die 
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the contract, or vacate the employment between him and 
his master, unless the militia in which he is inrolled 
shall be embodied or called out by Ilis Majesty, or 
ordered so to be, in pursuancerof the act, or unless %Jio 
shall leave the service for the purpose of being trained and 
exercised for the space of twenty days, in pursuance of 
the act, and shall not return to the same service at the 
end of such twenty days, or as soon after as reasonably 
may be, allowing an abatement from his wages in pro- 
portion to his absence from the service, to be settled by a 
justice of peace. 

Dissolution It has been already shewn, that if the master applies to 
w«e. ni1B,S a justice to have his servant discharged, and his cause of 
complaint does not warrant it, the servant’s dismissal 
against his consent, will not vitiate the service, where 
the magistrate makes no order, although he should be of 
opinion that it is a valid cause of discharge. ( i ) 

On the other hand, if the master and servant volun- 
tarily go before a magistrate, and the latter is discharged, 
it amounts to a solemn dissolution of the contract. (2) 

The pauper was hired for a year at fifty-five shillings 
wages, and (if she behaved well) two pounds of wool. 
She served for about eight months, when a dispute hap- 
pening with her master, about some stockings which had 
been burnt, lie dismissed her from his service. She ap- 
plied to a magistrate, and when before him, was charged 
by her master with neglecting to feed his pigs and burn- 
ing the stockings. She was desirous of continuing in the 
service, but her master refused ; and the magistrate or* 
dered her master to take her back into his service, or pay 

(t) Rex v* Hanbiiry, Burr. S. C. a master can discharge his servant for 
312. ante, 364 immorality of conduct during service, 

(2) Rex v . North Basham, Cnld. without the interierence ofamagis- 
366. ante, 366. n. (3). As to how fai ti it$, see post. 3^1. 

her 
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her the whole of her wages. He refused to take her again, 
but paid her the whole of her money, but not the wooL 
The pauper, from the time she received her wages, of- 
fered herself as a servant soon after to .several persons* 

Ldrd Eilenborough, C. J. We are not called upon to 
say whether the magistrates had a right to* discharge the 
servant from her service ; it is enough that lie pi oposed 
an option to the master, to take the servant back, or pay 
her the whole of her wages. The master refused to take 
her back, but agreed to pay the whole wages, and did 
pay them ; and the servant shewed her assent to the disso- 
lution of the contract by taking the wages and ottering 
her services to other persons. Both parties gave the ma- 
gistrate the power of dissolving the contract, by shewing - 
their assent to what he directed in that respect. Then, 
after all this could either the master or servant have 
maintained an action, against each other, the one for not 
performing the remainder of the service, the other for 
not employing her during that time ? This is the true 
question to be considered ; and I should not wish to carry 
the idea of dispensation further than it has been already 
carried ; which in many of the cases seems to me to have 
been stretched as far as ingenuity could go, upon the f alse 
idea that the servant had a right to acquire in gaining a 
settlement, as if he must not have a settlement at all 
events, in one place or another. I do not mean however 
to disturb any of the cases which have been already de- 
cided ; but I am not inclined to carry the decisions fur- 
ther, from the plain words of 8 & 9 W. 3. c. 30- 
which are, that no servant shall gain a settlement, “ un- 
less he shall continue and abide in the same service during 
the space of one whole year and it seems to me, that 
when the parties stand in such a situation, that neither 
the master can compel the servant to come back, norths 
servant compel the master to take her back, and neither 
have any legal means of compelling redress against the 
vol. 1. c c other, 
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othor, that there is a dissolution of the contract. Law-' 
renceL cited R. v. Thistleton (i), R. v. St. Peter’s (2\ 
^ deciding that if the master once parts with the controul 
over his servant, and cannot call upon him for his service, 
no settlement U gained. (3 ) . 

The pauper, five days before the expiration of his year, 
went with his master’s leave to a meeting called a mop, 
to look for another place. He returned at three o’clock 
next morning with some ribbands in his hat. The master 
in the course of the morning observed, that he supposed 
masters were scarce at the mop, and that he had enlisted 
for a soldier, and told the pauper he should serve him no 
longer. The pauper told his master he had not inlisted 
(as the fact was), and that he wished to stop his year out. 
But the master said he should stop no longer, and at the 
same time offered him his wages for the time he had 
iserved, which the pauper refused. He said he would 
have accepted his full year’s wages if they had been then 
tendered, but that he had rather stay out his year. He 
left his master’s house immediately, and never returned; 
but having taken out a summons, next day both appeared 
before a justice, when the pauper applied to the magis- 
trate to direct his master either to receive him into his 
service for the remainder of the year, or to pay him his 
whole year’s wages, and the magistrate verbally directed 
half a crown to be deducted from the year’s wages, and 
retained by the master. On the same day the pauper hired 
himself, and entered upon a new service. His former 
master, a week afterwards, paid him his full year’s wages. 
The sessions were of opinion that he gained a settlement 
by this service. But the Court of King’s Bench quashed 
theit order. Lord Ellenborough, C. J. How can there 
> be said to have been a constant refusal in the servant to 

A - Ante, 374. n. (1). (3) Rex v . KinjY Pyon, 4 East, 

(a) Ante, 376. n. (a). 351. 

put 
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put an .end to the contract, when lie actually entered 
into another service before the time when it would t^ve 
expired. That is an insuperable difficulty. That h§ (lid 
not receive his wages before the year was out cannot vary 
the case, for he would have received them at the time if 
offered. The case of King’s Pyon is almost the same in 
terms as the present. The magistrate was made in both 
cases a sort of arbitrator between the parties, arid both 
parties acquiesced in putting an end to the contract. ( j ) 

The case of King’s Pyon was decided upon the ground 
that both parties went before a magistrate, and agreed to 
leave the decision of their dispute to him, and he hearing 
what was urged on both sides, gave an option to the 
master to take the servant back, or pay her the whole 
year’s w r ages, and both parties w'ent away, acting as if 
they acquiesced in that determination (2) : and the same 
principle is referred to in that of Rex v+ Leigh. ' 

But there has been a determination that the contract 
of hiring between master and servant may be dissolved, 
even against their consent, by an order of removal made 
and executed pending the service, and unappealed from* 

A servant hired for a year served till within six weeks Service in* 
of the expiration of his time, when he was taken up on order'af 1 ^ 
a charge of bastardy, and married next day. He then removfl! * 
returned to his master, who had made no complaint, and 
did not discharge him. Two days afterwards he was 
removed by an order of removal to the place of his last 
settlement, whefe he continued four days, and then re- 
turned to his master’s service, who willingly received hint 
again. lie continued in liis service till the end ofhil 

( 1 ) Re ? i v. Eeigh, 7 539* ( 2 ) P«Le Blanc, J. 4 East, 35 /, 

See also Rex v.Welrdrd, post. 393. 
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y£ar, which expired about a month after his return, when 

he was paid his full wages. Here the circumstances of 
the pauper’s apprehension on a charge of bastardy and 
marriage were laid out of the question, for it was com- 
petent to the master to receive him again after he was 
discharged out of custody, if he pleased. But the two 
judges present thought that the order of removal being 
unappealed from, put an end to the service, for the pauper 
could not legally return to the parish to fulfil his contract. 
He could not be liable to an action by his master for not 
completing it ; and if he had been indicted for disobeying 
the order, it would have been no defence that he re- 
turned to complete his agreement. If the law intervenes, 
and says the party shall not complete the contract, it puts 
an end to it ; and as the pauper served only a month after 
his return, he could not gain a settlement ; for the act 
subsequent to the order by which lie was to gain a settle- 
ment, should be complete in itself. ( i ) 

The service- hitherto shewn to be incomplete, is where 
a dissolution of the contract had either taken place at the 

(i) Rex v. Kenilworth, 2 Term moved from such service. In Rex v. 
Rep. 598. This case seems con- Marlborough, an order of removal 
siderably shaken hy Rex v Fillongley, of a maid servant, who had been got 
a Term Rep. 709. For the magis- with child within the year of service » 
trates have no right to put an end to a was quashed, for till the year he out, 
contract between parties without their none shall disturb the party from 
consent. Lord Kenyon states as a serving; and since she is not remove- 
distinction between that case and the able, if she leave her master without 
present, that it was one of residence his consent, she may be sent back to 
on a tenement, but this is of a master her service, 12 Mod. 402. a Bott, 
and servant, where justices have 306. PI. 346. See also Lord Mansfield, 
power to put an end to the' contract. C. J. Rex v. Brampton, - Gald. ir. 
But in Rex v. Ozleworth, Burr. S. C. Rex v. Hardingham, Stiles 168. 
30L An order for removing a yearly a Botr, 306., PI. 343. %% Resol. of 
servant, was quashed upon the ground Judges of Assize 1633. Dalt. 235. 
that he was actually in the Service and Rex v. Alveley, 3 East,i$3« 
of his master, and could not be re- 


time 
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time when the servant was about to quit lxis master, or 
immediately upon his return after an absence, when, in 
contemplation of law, it would be referred to the moment t 
at which the absence began. 

We come now to consider the third case of absence m. Service- 
from service, namely, where the contract continues, 
but the master’s consent to the absence cannot be im- tra<a conti- 
plied. ( 1 ) 

' That a settlement may be defeated by this means, seems 
to have been determined in one of the earliest reported 
cases upon the question of yearly service. 

A covenanted servant three weeks before the expiration Covenant 
of his year, quitted the service with hi* master’s consent, servant * 
and abated from his wages in proportion to that time. It 
was contended in favour of this bcingj£ good service, 
that being a covenant servant, it must be presumed tp be 
by deed, which could not be discharged by parol consent, 
and therefore he continued a hired servant during the 
year. But the court thought that for the purpose of set- 
tlement there wa» no difference between a covenant by 
deed, and an agreement by parol. If the hiring be by 
covenant, perhaps it is not to be destroyed by such con- 
sent, and an action may be maintained on it; but a* to a 
settlement, here is a clear discontinuance of the year's 
service. There is no fraud found, nor the appearance of 
any on the master’s part : can he oblige his servant to 
gain a settlement nolens volens ? The statute of 3 W. & 

M. c. 1 1. [8 &9 W. III. c. 30.] says that lie must serve 
a year; now this man has not served a )\ ar. (2) 

Thisdass of cases exists only where there is no discharge 
by mutual consent, nor u valid one by a justice’s order. 

(1) Ante, 344. 2 Bott, 307. Pi. 347. 

(a) Pawlet v, Burnham, 1 Geo. I. 
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According to the words of the statute, any interrupt 
, tion in the year's service renders it incomplete , unless 
there is a supposed assent by the master, or an exemption 
created by operation of law. Some cases seem adjudged 
upon this principle, although the contract for service con- 
tinued to subsist ; for the absen&c being wilful on the 
servant’s part, and the master’s assent directly negatived, 
there is nothing to warrant the inference of an implied 
consent. If a servant is guilty of such misconduct as 
justifies the master in forbidding a continuance of the 
service ; as where a woman is pregnant, or a man the 
putative fit her of a child likely to be born a bastard ; 
and lie does so, the service is "incomplete, although the 
contract is not formally dissolved. It is no dispensation 
from service: for the master having aright to prevent 
its continuance; find having done so, his consent that such 
absence shall bp deemed service under the contract can- 
not be inferred against the fact. Neither is it construc- 
tive service by operation of law ; for the law will not con- 
sider the service as performed during absence, where the 
master is guilty of no injustice in prohibiting, and the 
servant has no lawful excuse for not performing liii 
duty, (r) 


the s^nanf °thcr hand, if the servant wilfully withdraw, 

either from his own or his master’s misconduct, this 
may be a mere interruption of service in the first in- 
stance, at the master’s option, and at the servant’s in tin? 
second. 


But if the master in either case request the servant to 
return and complete his service, and the latter refuse, 
it is impossible to imply the master’s assent to subse- 
quent absence, and the law can raise no inference in the 
servant’s favour, against his refusal. Such cases may, 


(i) Ante, 357, 35 8 . 

4 
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and have occurred without an actual dissolution of the 
contract, since that cannot take place, unless by the in- 
terference of a magistrate, or by the parties* mutual 
consent. (1) 

The court seem however in some cases to have thought 
that the dismissal of a servant for immorality by the mas* 
ter, amounted to a dissolution of the contract, although 
it took place without a magistrate's intervention, and 
against the servant’s consent. 

A master finding his maid servant to be with child, Servanr 
turned her away three weeks before the expiration of the 
year, and paid her the whole year’s wages, and half a 
crown ove£f whereupon she went home to her father’s. 

The pauper said on her examination, that she was willing 
to stay her year out, if she might, as she was able to do 
the work ; but it was immaterial to her whether she staid 
or went, as she had received her whole year’s wages ; and 
that she was not half gone with child when she left her 
service, and hoped she could have done the work till the 
end of the year. 

If the sessions had stated as facts in this case what they 
set forth in evidence, there was perhaps sufficient to war- 
rant the inference of a dissolution by consent ; but the 
court put it on the principle of an actual dissolution by 
the master. 

Lord Mansfield C. J. The question then is, is this 
contract dissolved within the year ? The answer depends 
upon this; has the master done right or wrong in dis- 
charging the servant for this cause? I think he did not 

(i) Per I.ord Kenyon, Rex v. tress discharged the servant not for 
Grantham, 3 Term Rep. 754. where immorality, hut sauciuess. Cald. 14. 
the servant refused to stay, post. n. c. 

T emple v. Pie.cott, where the m:s- 

C C 4 
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do wrong ; the marginal not6 cited from Viner ( i ), wHat- 
'ever degree of authority it may bye' entitled to, is well 
'warranted in principle; if the master agrees to the con- 
tract's going on, the overseers, it is true , shall not take 
lwr away because she is with child ; but shall the master 
therefore be hound to keep her in his house ? To do so 
would be contra burns mores ; and in a family where there 
are young persons, both scandalous and dangerous# 
Where a servant’s absence is said to be purged (which is 
an improper expression) by receiving him again, the re- 
ceiving only explains , and skews the natw'e of the absence ; 
the consequence of it indeed is, that such a reception 
must generally be considered as amounting to a dispen- 
sation, and thereby subjects the master to the payment of 
the whole wages: but the effect of a positive act of \ the 
master , 7. c. the dismission of his servant , shall never be 
done away by an implication arising from the payment 
of Ins whole wages. ( 2 ) 

Servant for S () where a yearly servant in husbandry served till 
criminaHn- three weeks before the expiration of his year, when the 
ag'rlwi V th th in ‘ is ^ cr ’ 011 account of a supposed, criminal intimacy be- 
child. tween the pauper and a servant girl, then big with child, 
who had lived with the master, but was discharged from 
the service, insisted upon his quitting the service, and dis- 
charged him accordingly. The master offered him all 
his wages but four shillings, which he insisted upon de- 
taining as a satisfaction for the loss of service, for the 
three weeks. This the pauper, who would have staid if 
his master would have let him, refused to allow. The 
pauper, after he was turned out, applied to a justice of 
peace to receive his full wages, but being told by him, 
that he could not, and having no money to subsist on, he 
accepted what his master had offered him, with the abate- 

(1) Rex v. Netlcborough, Viii. (z) Rex v, Brampton, CaM. 11. 
Abr. tit. Removal. (C) ' 
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ment for the three weeks. No order was made by a jus- 
tice or justices for discharging him. Hie court seemed 
clear, that if the fact of criminality had been positively 
stated, it would have come within the principle of the 
foregoing case. It went down to be restated on that 
point, when the fact of criminality being positively found, 
the case was abandoned. ( 1 ) 

But supposing the master’s right of dissolving the con- 
tract to be established by these decisions, where a lawful 
cause of dismissal exists, it will not reach cases of absence, 
by reason of an offence, for which the master has no an- 
tliority to discharge the servant, and where the latter 
refuses to acquiesce. Lord Mansfield and the Court of 
Kind’s Bench seem therefore to have resorted in a subse- 

O # 

quen t case to the principle of incomplete service already 
stated. (2) 


A yearly servant was apprehended four days before the Servant 
termination of his year, by a justice’s warrant, charged 0^^ 
by a woman with having gotten her with child, which had committed, 
been born a bastard, about six months after the commence - wards dis- 
ment of his year. l ie was kept in custody by the parish £ har s edfor 
officers until the end of his year ; his master, on the day 
of his apprehension, settled his account of wages, saying* 
he might not see him again : he then deducted one shil- 
ling on account of his not serving till the end of his year, 
saying that though he had no objection to the pauper’s 
gaining a settlement, yet that perhaps the other farmer’s 
might. The master did not in any other manner assent 
to or dissent from the absence. 


Lord Mansfield stated that he had no difficulty to say, 
that a master hiring a servant after an offence committed, 
'Siind that not in his own house, shall not at the close of 


v*- 


fp) Rex t . VVelfurd, Cald. 57. 


(a) Ante, 389. et seg. 


the 
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the year discharge him under this pretence ( t ) ; I do not 
go upon that ground, nor upon the consent or implied 
agreement, to go before the end of the year, for there 
was none ; it .was against the intention of both parties, 
that it should affect the settlement. There was no fraud 
intended, because there was no agreement; nor did the 
master intend to prevent or promote the settlement, but 
he deducts a something to leave that question open , which 
it was the object of other persons, who were interested, 
to have discussed. The true point is, supposing no 
wages paid, and no agreement, here are four days want- 
ing in the service, and it is by means of his own act, that 
the servant becomes incapable of completing it. His 
conduct is an offence against morality and the laws, by 
what jurisdiction soever those laws arc administered, and 
the consequences of it are equivalent to a 'wilful absence . 
If an action had been brought for his wages, he could 
not recover upon a quantum meniit for those four days. 
Duller J. There must be a year’s service either actual or 
implied ; there is no actual service, and the case affords 
no circumstance that will warrant an implication; he did 
not gain a settlement (2) 


from "con- Th° pauper, within eight or nine days of the expira- 
fiuement as tion of his year, was committed for not giving security to 
bisutd . 0 ^ 3 indemnify the parish as the father of a child likely to be 
born a bastard, or entering into a recognizance to appear 
at the quarter sessions, his master being 011c of the church- 
wardens, and one of the persons that apprehended and 
went with him to Bridewell. The day on which his year 
expired, he gave his own bond to indemnify the parish, 
and on the same day, his master, with the other officers, 
went to discharge him ; the master then paid him his 


(1 ) Quare if this can extend to 211 (*} Rex v. Westmeow, Cald. *<19. 

unmarried femile who is with child 

fchen hired. See Rex v Dramjvon, * 

ante, 392. 


wages 



Of the Yea?*s Seivlce*^ 


39 ? 


wages agreed for, deducting four shillings, {contrary 
to pauper’s consent,) for the .time he had been in con- 
finement; it was argued, that the contract subsisted till 
the end of the year, otherwise the wages would have 
been paid, when the paupor left the house, and also 
that it was a fraudulent act, in order to prevent a settle- 
ment. 

Lord Mansfield C. J. The single question is, whether 
the pauper served his year ? In fact , he certainly did 
not. Did he then constructively ? There is not a pres 
tence that the master consented to dispense with the time 
which the pauper did not serve : there is not a colour of 
fraud in the master’s conduct. The servant’s absence 
was the consequence of his own criminality. His impri- 
sonment was not illegal. There is no doubt. Buller J, 
There must be either an actual or an implied service ; 
here is no actual service: fiom whence is the court to 
imply one. (i) 

What proves that there is no absolute dissolution of 
the contract in these cases is, that absence on this account 
may be cured like any other, by the master’s taking the 
bervant back again. Thus where a yearly servant was 
apprehended on a charge of bastardy, married the next 
day, and his master did not make any complaint, or dis- 
charge him from his service. On the third day he was re- 
moved to his settlement, but returned to his master, (being 
absent in the whole nine days,) who received him again, 
and at the end of his year paid him his full year’s wages. 
Per Buller J. The circumstance of the pauper’s having 
been apprehended on a charge of bastardy, and of his mar- 
riage I lay entirely out of the question, lor it was competent 

to the master to receive him again after he was discharged 

« 

(i) Rex T, North Cray, Cald, 4;^. 

out 
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out of custody if be pleased, and the servant might have 
served his master after he was married as well as before.(i ) 

There are some cases however in which it was unne- 
cessary to resort to this rule, in order to determine the 
settlement, because a dissolution of the contract evi- 
dently took place by consent. 

As where the pauper being hired from Michaelmas to 
Michaelmas, at seven pounds wages, served till May, 
when hearing that there was a warrant out against him 
for getting a bastard child, he went to his master, and 
told him, he must be otfj and asked him for money to go 
off with. His master gave him three guineas and a half, 
and he ran away, leaving some clothes and his threshing 
tackle, but was taken up two or three days' after, and 
obliged to marry the woman. After nine days absence, 
he returned to his master’s house for his threshing tackle 
and clothes which he had left behind ; upon which his 
master said, “ where are you going,” and the pauper an- 
swered, “ 1 don’t know upon which the mister said, 

“ you may as well work for me again, as for any other,” 
to which the pauper agreed, and continued to work there 
to the end of the year without any fresh agreement, and 
at the expiration received, including the three guineas 
and a half before paid him, his seven pounds wages, all but 
half-a-crown, which the master deducted for his absence. 
The pauper, when he ran away, never thought of going 
back to him again, but considered himself as discharged. 
The court held that this was a dissolution of the con- 
tract. When the servant desired to be oft*, it meant from 
the service, and when he went back, he does not claim to 
be restored in his state as a servant upon the old agree- 
’ ment, but he comes back for his clothes; and then the j 

♦ 

(i) Rex «o. Kenilworth, a Term Rep. 589. ante, $88. 


May be a 
dissolution 
by consent. 


con- 
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conversation that took place on both sides is decisive evi- 
dence of a new contract. ( i ) 

The second case is, where the servant refuses to per- 2. Master’s 
form his contract by reason of the master’s ill usage. As |™ stouduct 
where three days before the expiration of the servant’s 
year, his master came home in liquor, abused the pauper, 
threw hini down, and afterwards turned him out of doors. Servant 
The next morning the master would have had him return turned out ‘ 
to his service, and stay the remainder of the year ; but 
the pauper refused, and threatened, . that unless lie paid 
him the whole of his wages, he would complain of the 
ill usage he had received to a magistrate. The master 
then agreed to pay him his full year’s wages, and he left 
the service contrary to the express request of his master. 

Per Lord Kenyon, C. J. It has been urged that this was 
au absence for a reasonable cause on account of the ill treat- 
ment of the master: but here there was no animus rever- 
tendi , which distinguishes the present from the class of 
cases alluded to. The servant was ill used, though he 
could not have left the service without his master’s con- 
sent, or without applying to a magistrate to be dis- 
charged, yet the master did consent to the servant’s, 
leaving him, and both agreed to put an end to the con- w 
tract. Ashhurst, X The paying the whole wages was 
not intended to operate as a dispensation of the re- 
mainder of the service, but in redemption of the master’s 
credit. (3) 

So where a servant, sixteen days before the expiration Servant 
of her year, was kicked and beaten by her master, she ^ caten ' 
complained to her father of the ill treatment, and in con- 
junction with her father, required her master to dismiss 
her, under a threat of applying to a magistrate for redress 

(1) Rex v. East Kennet, Cald. 56a. (3) Rex v. Grantham, 3 Term 

(») Ante, 376. Rep. 754. ante, 391. 


on 
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on account of the assault. The master then paid her the 
whole year’s wages, and told her she might serve the re-* 
mainder of the year ; but she refused so to do, and left 
the service; this was considered as a clear agreement to 
put an end to the contract, before the expiration of the 
year, on the authority of the foregoing case, (i) 

Finally, where a yearly servant continued to serve until 
within a fortnight or three weeks of the expiration of the 
year, when, in consequence of his master’s kicking him, 
he would not stay, but went to his father’s house ; he 
returned before the end of the year with his father, and 
received the whole of his wages, and half a crown for 
himself: his master asked him to stay, but he refused, and 
went back to his father’s house. The year’s service was 
held incomplete, upon the authority of the two preceding 
cases. The payment of the whole year’s wages was to 
prevent an action, and argues no consent on the master’s 
part to dispense with the service. (2) 

These cases seem to rest upon the ground of a dissolu- 
tion by consent, which the second appears to have been ; 
but in the others, there was, from what Lord Mansfield 
calls a wilful absence,” a defect in the service, and it 
seems difficult to infer a dissolution by consent, especially 
in Rex v. Grantham, 'where it is found that the pauper 
left the service contrary to the express request of his 
master. (3) 

(1) Rex v.Upwele, 7 Term Rep. that “both parties agreed to put an 
438. ~ “ end to the contract.” See also Rex 

(a) Rex v. Cor sham, a East, 303. v. Hardhorn, ante, 370. 

Lord Kenvon states however 
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SECT. IV. Part II. 


Of Connecting Services under Several Hirings. 


The 8&9W. III. e. 30. enacts, that the person shall Samescr- 
not only be hired for a year, but continue and abide in VICC *' hal 
the same service for that period. 


> 


A year’s service may be under, different contracts of 
hiring, performed with different masters, and in different 
places. It is therefore necessary to examine how for it is 
considered as the same , notwithstanding the occurrence of 
any, or all these circumstances. 

\ 

Although 3 & 4 ~'W. III. requires an hiring, and Year’s ser- 
t & 9 W. III. service fora year, yet the service need not ^ ce u ”^ r to 
be performed under the yearly hiring. They must be co- yearly hir* 
extensive in duration, but need not be cotemporaneous ; in *‘ 
for the statutes do not expressly declare that the sendee 
shall be for that year for which the servant is hired, or 
even for a whole year afterwards. The words are satis- 
fied, if there be an hiring, and a service for a year; and 
it is said that the intention is also complied with, u which 
“ was to prevent persons of no credit from in trial- 
ing into parishes ; the hiring for a year being thought 
“ necessary to shew that the person had credit enough 
" to be hired for that time by a parishioner, who had 
66 so much confidence in him. And another consideration 
“ was, the benefit received by the parish from person’s 
M labour for a whole year.” (i) 


(c) Per Lee, C. J. citing Lord Magdalen, Burr. S. C. n 6 . Rex ■*. 

Macclesfield, C. J, ReX **. Fifehead CroKombe, Burr. S.C. 2j6. 

Service 
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Reason of 
connecting 
services. 


Of connect- 
ing the 
year’s ser- 
vice and 
hiring. 
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Service therefore under a yearly hiring, will connect 
witli service under other hirings, but subject to certain 
rules and restrictions. 


This construction was given to the statutes soon after 
the 8 and 9 W. III. passed (i). It was founded on a 
strict interpretation of their provisions, which the court 
would not carry beyond the letter, from an opinion that 
they wore restrictive of the subject’s liberty, and in dero- 
gation of a common law birth-right ( 2 \ and that the power 
given to parish officers should be confined to narrow li- 
mits, since the dread or suspicion of anticipated burthens, 
by reason of future poverty, might form the sole reason 
for removing the industrious poor (3). But judges, who 
have held themselves bound by the authority of this de- 
cision, have questioned its propriety (4). Indeed, the 
design of the statute seems to point to a contrary con- 
struction ; and it has been stated, tjjgk place of set- 
tlement can be of no consequence to the pauper, since he 
is equally intitled to support wherever it may be. (5) 


But a*> the law stands settled, if there is an hiring from 
March to Michaelmas, and thru an hi ring for a year , ser- 


vice, under the first hiring, 

(1) 10 W. III. Rex v. Overtoil. 
Burr. S. C. 549. 

(a) H< *ly Trinity •v. Girsington, 
Cas. Sett. & Remov. 72. Per Pro- 
tyn, J Rex v. Fitthead Magdalen, 
ante, 399. n. (x). Rex v. Aynhoe, 
post, n (4^ Per Lord Mansfield, 
Under Banow and Bradley Field, 
Burr. S. ^ . 5*8. 

Settlements are given as a reward 
for labour, and the poor laws in fa- 
vour 0 1 tlu>m have always been con- 
structed liberally, because they are 
made in restraint of liberty ; every 
«ian being anciently free togouherc- 
16 


may be connected with ser- 

ever he had the best probability of 
maintaining himself. This was de- 
cided by the court in the case of Holy 
Tr‘umy Garsington. Per Lee, J. 
St. Maui ice v. St. Mary Kallendar, 
a Bott, 158. PI. 203. 

(3) Ante, 250. But the law is 
altered in this respect by 35 Geo. III. 
c. 101. ante, 253. 

(4> Rex v. Aynhoe. 2 Bott, 251. 
PI 298. 

(5) lb. Per Lord Raymond, tec . 
Per Lord Ellenborough, Rex v. 
King’s Pyon, 4 East, 351. 


vice 
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vice from Michaelmas to the ensuing April, under the 
gear’s hiring, and confers a settlement, although the ser- 
vant leave his place in April, and never fulfils his yearly 
contract. ( 1 • This is put as one of several parallel in- 
stances to be met with in the books, and which differ 
from each other in accidental particulars only. ^2) 

The mere circumstances of the number and duration of 

. -it • m,nor 

oi the hirings are immaterial to the connection or services, hhin and 
provided one is for a year. The rest may be for sue- f , V 4ture ){ 
cessivc years (3), or months, or even weeks ^4). Neither immaterial, 
is it necessary that the services to be performed under each 
should be of the same kind. It may be as an out-door ser- 
vant under one, and a family servant under the other (5). 

He may be employed, first, to milk and plough; and se- 
condly, as a carter. (6) 


Tn most of thfc r gmrtgd gases which involve the ques- 
tion of connected service, the minor hirings unde r which 
the service was performed have prec eded th e co ntract of 
hiring for a vear. 


But another question arises, namely, how far service ^ u r s Vl l f 
under minor hirings, subsequent to the agreement for a service may 
year’s service, will unite with antecedent service under ,,esul ' sc \ 

J 7 *» ticTit to the 

that agreement. Such a case cannot occur unless there yeiriyhir- 

1 H • 

(1) Rc xv. Overton, ante, 40O1 (3) Rex v» CJroscombs, aide, n. (2). 

n. (1). (4) Rex v. Bagworth, Cald. 179. 

(a) Service under a minor hiring Where the minor linings were by the 
for XI months was held to connect week, and the wages leceivcd by the 
with service for eleven months under week, and the pauper considered him- 
ail hiring for the succeeding year, self at liberty t*» pait at the end of any 
Briiihtweli v. Wcsihallev, 2 Botr, one week. Rex *:■. Sutton, 1 Bast, 6j6. 

449. PI. 296. See also Hanmere v. post. 409. n. (1). 

Ellesmere, 2 Stra. 878. Eardishmd (j) In Rex v. Great Chilton, 
v. Leominster, 2 Boit, 253. 1 * 1 . 700. 5 'Perm Rep. 672. 

Kex v. Under Bjrrow and Bradley (6) Rex v. Sutton, ante, n. (4). 
field, ante, 400. n. (2). Rex v, 

Croscoirbe, Burr. S, C. 2j6. 


VOL. I. 


is 


J> D 
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is a dissolution of the original yearly hiring and an un- 
broken continuance of the service under some other. This 
may happen within the year for which the,yeariy hiring 
was made, as there may be a year's connected service 
during that period, and yet pot under the yearly con- 
tract; for the parties may dissolve their original agree- 
ment, and enter into a new engagement on the same 
day, tinder which the servant may serve the remainder O0 
his year. 

Tlius, if a servant be hired for a year, and having served 
’a month, agrees to serve eleven under a new bargain ; 
there is an hiring for a year, and connected service for a 
year, but not under the yearly hiring. Looking to the 
principle upon which services arc allowed to connect with 
the year's hiring, there seems no reason why such service 
should not confer a settlement, unless a voluntary disso- 
lution of the year’s contract prevents the union of succes- 
sive services. 

The various cases in which constructive service is stated 
to depend, solely upon the circumstance whether there has 
been a dispensation with service , or a dissolution of the con- 
tract, seem to assume by this statement of the question, 
that such services do not connect, (i) 

But none of the cases upon the sufficiency of service 
turn solely upon the point of dissolution. A chasm was 
created in the service by absence, after the contract was 
dissolved. (2) 

collateral This doubt, although not expressly decided) seems at 
tion^Rex collaterally determined in Rex v. Grendon Under- 
■v. Grendon wood (3). The pauper, on the Friday before Michael- 
Undcrwood. was hired from Michaelmas to he a carter* and 

(1) Ante, 370. etseq. (3) Cald. 359. 

had 


(0 Ante, 344- 
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bad one shilling earnest, and was to have six pounds wages, 
and go into his master’s service the Wednesday after 
Michaelmas-day. The pauper accordingly came that day 
to his master's, where he had some refreshment ; and his 
master told him he had hired another servant in the place 
he had hired him to do; but that he wanted a man to 

C ilk and go to plough, and if he liked that work, lie 
iglit stay. The pauper thinking himself not well used, 
refused that service, and the master told him he might 
keep his earnest, and go about his business; upon which 
the pauper said, “ Am I at liberty to hire myself to any 
“ other person ?” and his master answered him in the 
affirmative ; both the master and pauper looking upon 
themselves at liberty from tlieir contract with each other. 
Upon this the pauper left his master’s house, taking his 
clothes with him, and went to an alehouse about Half a 
mile off, in another parish. In the course of the same 
afternoon, the master met with him there, a?id hired him 
to serve the place of milkman , and to go to plough , and gave 
him tvoo shillings and sixpence earnest , and agreed to give 
him six pounds six shillings wages to save him from that 
time till Michaelmas ; upon which the pauper immediately 
entered into his master’s service, and continued therein 
until the next February; when his master’s carter having 
left his place, his master hired him to serve the place of 
carter from that time to Michaelmas , and gave him one 
shilling earnest , and agreed to give him ten shillings and 
sixpence additional wages ; and the pauper continued in 
the sendee until the Michaelmas, and received his wages. 

Here were three distinct hirings, bound by different 
earnests, and at various rates of wages. The only ques- 
tion raised was, whether the original hiring from Mi- 
chaelmas was an hiring for a year, with a dispensation of 
service until the ensuing Wednesday ; or whether it was 
a hiring from that Wednesday, and therefore short of a 
year by the interval from the preceding Michaelmas. 
^ d d 2 But 
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But as it wasr admitted, that die year's service -was com- 
plete, the case decides, that service tinder, subsequent 
minor hirings will connect with that under the original 
yearly engagement. 


Pec a. 

V mttr>ett. 


The question might also have arisen in Ilex v. Win- 
tersett (1) : but that case was decided on the ground that 
no service had taken face under the original hiring . Bvb 
ler, J. lelied particularly upon that circumstance, as form- 
ing the distinction between it and Hex r. Grendon 
Underwood. 


Rcx*y. Ad- The incompatibility of such services to unite, would 
sul ’ also have decided Hex v, Adson (2), in which there was 

a dissolution of the contract within the year, and an un- 
interrupted service for the remainder under a new agree- 
ment, but the point was not made. The inference, that 
it w r as not mentioned because untenable, derives much 
weight, from considering that the judges originally dif- 
fered in opinion (3). Indeed, 110 solid distinction seems 
to exist between contracts which expire by efflux of time* 
and those which are put ail end to by mutual consent in 
order to let the parties into a new agreement, and the 
principle which regulates their connectability in one case 
teems equally applicable to the other. 

Rules for . It may perhaps therefore be laid down in general, that 
servke. tinS serv * ccs will connect in all cases of distinct contracts, 
so as to satisfy the statutes where the following rules are 
observed. 


1. Service First, the service must constitute one entire unbroken 
Interrupted" y ear ’ s serv ke. Any interruption, though but for a single 
& c. . day, during which the servant is legally exempt from his 

(1) Ante, 378. Builer, J. in Rex v. Alton, as re- 

.(2) 5 Term Rep. 98. post. 414. ported, % Butt, %%%* PI. *6 5. ante, 

(3) See also, the observations t>f 370. 


master’s 
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master’s controul, will defeat it. As where a person 
five days after Michaelmas was hired from thence to tho 
Michaelmas following, on i which day he departed: frp m 
his master’s service^ and was paid his wages to tha£ time. 

On the day after \\\s departure he returned, and covenanted 
with his said master to serve him for another year, and 
lived with him for eleven months .— Per Powis, judge of 

isize. The services will not connect so as to give a set- 
;lement: there is no hiring for a year, nor service far a 
year pursuant to the hiring {1), So a person hired for a 
year served till within three weeks of the end of it, when 
with his own consent he was discharged by his master, 
on some dispute between them. lie was absent a fort- 
night, and then went into the service again, at the request 
of his mistress, his master being from home. Whilst 
there, and within a week after the expiration of the first 
year, his master hired him for another year, of which he 
served six months. The services arc not continued as is 
required by the statute, for there is a chasm of a fortnight 
between them, during which the servant was discharged 
from his master’s service. (2) 

But where the first service terminates, and a new con- Fraction of 
tract is made upon the same day, as the law makes no 
fraction of a day, unless in some special cases, and the tlon * 
servant is under his master’s controul by the original 
agreement for the whole of that time, a departure from 
service during that day has been held not to amount to 
such a discontinuance as will disconnect the services. It 
is only a pause to enable the servant to consider whether 
he will absolutely quit the service or not (3). Thus, a 
servant was, hired, aud lived with his master for three 

(t) Wichford v. Bretford, Fort. (2) Rex v. Caverswall, Burr. S.C. 

3*T. But thd opinion as there ex- 461, ante, 371. 

pressed seems to go against the con- (3) Per Lord Kenyon, C. J. in, 

neerion of services under different con- Rex v. Grantham, 3 Term Rep. 754. 

UttCts in-, all cases. 


PD 3 


quarters 



Of Connecting Servim 

quarters of a year to Lady-day. On that day he received 
his wages and left the service; He theii went to his 
father's house, not having had any discOUrse^with histtm&* 
ter about continuing in the service; When lie had* feefen 
about an hour with his father, the latter ftdVfeed him to 
go to his master, and see if he could not agree faith him 
for a year. He accordingly went thereupon, and agreed 
for another year, served half of it; and was then turned 
away. It faas held that he gained a settlemeht; for there 
was a yearly hiring, and a complete year’s service. It 
was not discontinued. The servant was a little doubtful 
about a new contract ; he went to consult his father, and 
in an hour’s time returned and made one. Upon 
“ eVery new contract there is a sort of discontinuance. 
“ This last day of the former contract is the first day of 
“ the second service ; and this was only an , hour’s ab- 
“ sence within the space of that same day ; therefore ha 
Ci remained a servant during the whole time of the com- 
“ pletion of this year.” (i) 

Fra :tion of The same point was subsequently determined in another 

51 s * case. On the last dav of his year the servant received 
his wages, took his clothes, and left his master's house 
and service. His master came to him half an hour after?- 
wards, and desired him to stay with him, but the pauper, 
required a sum for his wages, which the master refused, 
saying, he should see him presently at the fair. At one 
o’clock the same day he made an agreement with the 
master at the fair, and served three months, which was 
held to connect with his prior service, and make up his 
year. The only difference between these cases is, that in 
the last, the pauper made a new contract, and obtained 
an increase of wages. But there is no abandonment nor 
discontinuance of the service; the law will npt makp a. 
fraction of a day. (2) 

( 1 ) Rex v. Fifehead Ma^Jalen, (i) Rex v. Rltisfield, Cald,4. 
jBurr. C. u6. 

In 
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' In those instances the contracts under whfoh theaprvice Connecting 
was performed wore express. But it does not mote any ^implied* 
difference if the minor contract exists by implication, or cont,acts * 
is made conditionally, since service for a year under such 
hirings would have bpcn sufficient. 

The pauper was hired from November till Michaelmas, Service un- 
At six pounds ten shillings, and two or three days before hiring, 
the expiration of his time, his nutter offered him the 
same wages for the year ensuing, which the pauper did 
not think sufficient. On Michaebnas-day they had agreed 
for wages, all bitt the expence of washing. The servant 
had no intention of leaving his master, and he believed 
his master had no intention of parting with him. He 
continued in his master's house, and did what was to be 
done as usual ; neither removing his clothes, nor offering 
himself to any other master; nor did the latter seek ano- 
ther servant. He considered himself at liberty to have left 
his master if any better hiring had offered. On the second 
day after Michaclmas-day lie agreed to his master's terms, 
and served him for some months, amounting to more than 
sufficient to make up a year, if this service could connect 
with that under his former agreement. It was held to do 
so; for during the time between the first contract and 
the hiring for a year on the second day after Michaelmas, 
the servant continued in the same capacity, and did his 
work as usual. The law therefore implied that he con- 
tinued under the former agreement, and was entitled to 
receive wages in the same proportion. (1) 

This case may be supported upon another principle, 
viz. that on Michaclmas-day every tiling was agreed upon, 
except the expence of washing ; and as the servant con- 
tinued in the service, the agreement in fact took place on 

(1) Rex v, Sulgrave, i Term Rep. 778. See also Rex v. Croscombe, 

Burr. S. C. *56, post. 

D n 4 Michaelmas- 
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M?chaelmas-day, but subject to a conditfoh by which ft 
jfilght be defeated ; namely , If the parties could not agree 
ns to the washing. 

TT. The <ci- The second requisite is, that the master Shall have the 
heTuXr same degree of control and authority over his servant 
the mi ur\ d ur i n rr the entire year under all the contracts, as would 

control, ,1c. ® / . 

be necessary to give a settlement w here the service is per- 
formed under one yearly hiring. 

Mu*'t con- They must contain no special exemption from labour 
emjtion!*" e ^hcr of days or hours, and be subject to the same rules 
precisely as regulate the contract for a year’s service under 
the statute of 3 & 4 W. III. ^1) 

w^kiy A girl was hired under a weekly agreement at weekly 
bun doth, wages to burl cloth, and whui paid her w ages every week 
on Saturday, was told “ that she should come the week 
following which .he did accordingly, and renewed 
the contract for the week ensuing. Here the servant was 
not under her mastci’s control from Saturday night until 
Monday morning, and therefore did not gain a settlement 
by her service. (2) 

But where the pauper hired himself by the week, and 
nothing was said about Sunday in the contract, but he 
worked on that day occasionally, when asked by his master, 
without receiving any additional wages, only sometimes 
victuals. He received his wages weekly, and lodged and 
boarded himself. Having served thus for nine months, he 
was hired by his master for a year, as a family servant, 
and served eleven months. It was held that these ser- 
vices did connect so as to confer a settlement ; because 
nothing being said about Sunday in the hiring by the week, 


(a) Rex v. Wriugton, Burr. S f C,ft8o. 

5 


fj) Ante, 335, et seq. 


it 



under SeveraLMirhtgs. ^9 

it is to.be inferred that it is included as part nfThc weak, 
for a hiring by the week must mean the whole week* 
the servant was under his master's control therefore dur-r 
ing the whole of the week, under each weekly hiring, just 
as much as he was under that for a year. But it was 
fraken for granted, as beyond doubt, that if he had not 
been so, the services would not have connected. ( 1 ) 

These two rules are nothing more than an application 
to successive hirings of the principle so often referred to, 
as prevailing univei sally where the service i& under one 
yearly hiring; namely, that when the contract isdUcon- 
tinued, and u the master has parted with all his autlio- 
u rity, an inten option in the service incurably destroys 
“ the settlement/’ 

Both species of service are subject therefore to the same 
rules. If the parties agree' that there shall be a chasm in 
the service, and provide for it by an exception in any of 
the contracts, it defeats the settlement 2 \ If no such 
exception is made, but an inteival intervene in fact, cveti 
from Saturday night to Monday morning (as in the rii*. 
of bulling clot 1 1)5 it equally destroys it. For this is no 
more than the common case of absence after a dissolution, 
where an intention to recommence the relation at a future 
period avails nothing. (3) 

But absence during the continuance of any minor hiring 
may be cured in the same manner, and upon the same 
principles, that apply to cases of dispensation under one 
yearly hiring, 


(x) Rex Sutton, 1 East, 6 $6. family servant made no difference in 
Apother point was, that the services his services so as to prevent 4) aiae, 
not being ejusdem generis could not 401. 
be joined. But the court held that (a) See ante, '$3*. 

his being fiht an out door and then a (3) Ante, 408. n. (a). 

Tlic 



be unmar- 
ried, Sec. 


Marriage 
before se- 
cond yearly 
hiring. 


does not apply to, cases Where tkeyewlyi rnitfmk wkm*' 

vice are simultaneous. In this latter case, if the servant’s 

marriage takes place after an agreement. 

been entered into,: a settlement ianot thereby pretentad{^ 

But it has been held, that the savant 

at; the commencement of that yearly hiring*: by which he 

claims a settlement, as well where the contract is implied, 

iph i^iaeqnence cf service protracted to a second year, as 

where it is made in express terms. 

V 

The pauper went into service under a general hiring, 
in the parish of St. Mary, and served there seven months 
wjjien he married his present wife. After his marriage 
he remained in his master’s service, in the said parish, 
four months, when lie took lodgings in the parish of St. 
Giles, and removed thither with his wife, where he slept 
for seven months, and continued to serve his master with- 
out coming to any new hiring. Having served for eighteen 
months in the whole, he left the service. It was held by 
the judges, after taking time to consider, that he gained 
no settlement in St. Giles’s, where he resided the last 
seven months. 


For 3 W. & M. c. 1 1. and 8 & 9 W. III. c. 3. re- 
quire that the servant shall be unmarried, and without 
children at the time of hiring into the parish. There was 
no Residence for forty days in St. Giles’s, under the first 
hiring, but Only for a month. If there had been a resi- 
dence for’ forty days, the pauper would have been Well 
settled there at the end of the first year. But there was 
ah implied contract of service for the second year, under 
which he resided in that parish for the last six months of 
fils service. If one had been expressly made at the com- 
mbiCsmeiit of the second year, he could not gain a set- 
tlement under it, as he was married when he made it $ 


(1) Ante, 301. ft leq. 


and 



wJ*t*$evirralMniiigt. 41+ 

arid hft cffliaotby m implied amttttitfdbMft&f Wfc&ttin 
enspram mid direet temis be could not do. f ll- 

3 > 

* 4 This determination -related only to the condition AO 
servant when* hired for the* year : but in a sabsefynettG 
case it is* laid down as a general rule* that, “ in order to. 
w gain a settlement by hiring and service, there must 
ttr be an hiring for a year, and a service for a year, and 
6< the service for the last forty days must be performed 
i: under a contract of hiring entered into when the pan- 
“ per was unmarried.” 

A man being unmarried, was hired for a year, as a Sem . nt 
servant in husbandry, to live in the house. Two months tween first 
afterwards he married, and at the end of six months ser- JJ^ n 'g COud 
vice, put an end to his original contract by coming to a * 
new agreement with his master for a year from that time, 
thereby agreeing to live out of the house, lie removed 
under this last hiring to another farm, which his master 
had in the same township , and lived there for two years 
with his master, and was held not to acquire a settle- 
ment. (2) 

Here was a hiring for a year, the person unmarried at 
the time, service for a year, and marriage during its con- 
tinuance, If the original contract had continued, the 
servant would have gained a settlement, notwithstanding 
the intermarriage. This is admitted in argument by all 
the judges, and expressly relied upon by Lord Kenyoiv 
C. J. who differed from the rest of the court, upon the 
ground that the first contract was not dissolved. If the 
reasoning used in the antecedent part of this section be 
just, it is equally clear that the mere act of dissolving the 
first agreement by consent, would not prevent the settle- 

(1) Rei-y. St Giles, CaW. 54. xj East, 347., where the point arose, 

(z) Rex v . Great Chilton, 5 T erm but the case went off upon another 
Rep. 672. See Rex v. Overnorton, ground. 


ment, 
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for there was an hjring for a year, jeryicc under it 
for six months, and uninterrupted service for 'much more 
than the remainder of a year under a new contract (i). 
The oiijy ground then of the determination fc, the $r- 
cumbtance of marriage relied upon bjr two of the learned 
judges in delivering their opinions (a). Mr/Jf. Ashhurst 
ip general terms, “ that if the second be a contract 
*,f distinct from the former cn^e, the services under the 
<f tyo cannot W ?oupieS; * forihe* purppsp of -giving the 
pauper a Settlement, because at the time .of entering 
“ into the second he was married.” **#■ 

Mr J* Lawrence, confining his opinion to what was re- 
quired by the case before him, declared, cc that the ser- 
u for the last forty days must be performed under a qon- 
" tract of hiring entered into when the pauper was ujw 
married.” (3) f 

observe The first of these two cases, if literally considered, 
Rex T St. goes only to determine, that marriage previous to tho 
Giles, and yearly hiring, under which a settlement is sought, will 
Gicat chd- prevent a servant ftom gaming it; and the last, th^t if lie 
con * is married at the time of the hiring, whether 3 rally or 

otherwise, under which he serves the last forty days, ho 
cannot acquire one.— Bat a servant may complete a ) car’s 
service under more contracts thr,n two, and may (at lea 4. 
in possibility) marry after entering into the fust, and get 
quit of the disability previous to that hiring under wliich 
his final residence of forty days takes placet Tims, in 
the last cafce, if the pauperis w lfo had died a month or 
two after he had made his second agreement, and he had 
then entered into a new one, and served a sufficient time 
to complete his year, his settlement would not be ex- 

(l) Ante, 401. i % to the new agreement, tV»e pauper 

Ta) Lord Kenyon seem< to 'dnrvt touli n tgam a seitlennent, hecatfte he 
In hts> a^ument, that if the Rut cui was married nhen hejnjidti it 
Uact va* pit an erd to b> enunig AAtt.,411. 

prcssly 
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under Several Hirings . 

pressly decided by the$e authorities;* for W tthM&Vficd 
at the time of liis yearly hiring, which satisfied the first, 
and also when he made the contract under which he re- 
sided th<f last forty days, which is all that is required by 
the second. 


T)ie opinion of Mr. J. Ashhurst however is express; 
that ^marriage in all cases jircyents a n Union between 
u services penoriVied unaer contracts ^tecedent and Sub- 
** sequent thereto.^ 


Rex v . Great Chilton decides, that the servant must 
be exempt from statutory disability, not only at the time 
when he is hired for a year, but also when he enters 
into that agreement under which lie completes his year’s 
service; there seems no principle therefore which w arrants 
a less general rule, than what is laid down by the learned 
judge; namely, that the servant must he unmarried * , and 
[upon the same ground) without unemancipated child? en, not 
only at the commencement of Ike first, hut of ever y succeeding 
contract , under which that year's service is performed , 
though which he seeks to gain a settlement. 


The next question is, whether any, and what sen ice 
must be performed under the j early hiring, for the pur- ls 
pose of connecting it with sen ice under agreements to V' ssa]> un - 

1 . _ ° . , . _ ° . der i stilly 

serve tor a shorter period: It appears at one tune to hmngto 
haVe been a received opinion, that there must be a service ^°"“ e “ nur 
of forty days under the yearly hiring, because i esidence h rings 
for so long was necessary, to gain a settlement under 
3 W. & M. c. 4. ; and the 8 & 9 W. III. was not in- 
tended to reduce the time of residence required by that 
statute, but to increase the service. According to one 
report, Loul C. J. Parker w as of that opinion, as lie lays 
it down, that if “ a servant during a whole jear is 
{ * hired from w r eek to week, then is hired for a year and 

u seives one week; this is no settlement, for want of 

« 


a con- 





Of Connecting Services under Several Hirings . 

« 1ft -continuance in the service forty days aft&? tBe second 
“ hiring- (i) 

But this doctrine seems overruled ; it being cldtermuied 
in a recent case by the two judges then upon the bench, 
that service for forty days under the yearly hiring is not 
necessary, but that service under it for ten days, if coupled 
w$h antecedent services under former hirings, confers a, 
Iseftl enieBI jJZ, j . " Ml PBoii 1M WKHBHty ttffd prH&frlb of this 
case, service for a day^ ITridETTT^ will cob- 

nect with prior services so as to satisfptfiC 
whether there must not be that day to connect them, is 
no where expressly decided. 

It wpnld be a strong case, if when there had been twelve 
hirings of a month each, and upon the last day of the last 
month, a contract to serve for a year, and no service 
under it, that the servant should thereby acquire a settle- 
ment. It would be a stronger case, although perhaps not 
distinguishable in principle, if an agreement for a year’s 
service should confer a settlement by reason of a distinct 
year of connected service performed in the same parish, 
under several hirings at any interval of time, however 
great. The reasons given in the books for separating 
the service from the hiring, is satisfied in this supposed 
case, as well as where part of the service is performed 
under the yearly agreement. The words of the statute 
are complied with ; for there is an luring for a year, and 
service for a year. The parish has lmd a year’s service, 
which is the consideration of the settlement, and the 
pauper (except in cases of fraud) has found a parishioner 
who considers him a person of sufficient credit to be hired’ 
^for a year. ( 3 ) 

(1) Rex Hi ightweH, 10 Mod. The judges, Lord Kenyon and Grose, 
187. Sec also the reasoning of the differed at fiut in opinion, but agreed, 
court in Ea»dnU«d <-j, Leominster, after taking lime to consider. 

2 fiott, 253. PI. 300. (3) Ante. 

(a) Rex *v. Adson, 5 Term Rep. 98. 
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Of Service with Different Masters . '4#J 

Qu Ae othw baud there is no foreseeing the conse- 
quences of such a decision, and possibly the contract be- 
ing completely executory, and never entered upon, WOtlld 
be considered as not being of that species Of lawful hir- 
ing into d parish which the statute requires; perhaps like- 
wise analogy to a recent judicial determination that a resi- 
dence for forty days, to confer a settlement, must be within 
a year's compass ( 1 ), may warrant the conclusion that the 
service under different hirings must also connect within 
the same period, and consequently that there must be at 
least one day’s service under the year’s hiring. 

But at all events, constructive service under these minor Construe-, 
hirings seems sufficient (2) ; upon the same principles that ^^ r n v t ' ce 
it is held to satisfy the statute where there has been a 
single hiring. (3) 


SECT. IV. Part III. 

Of Service with Different Mast c?~s. 

Service performed with different masters is an abiding Service with 
in the same service, and confers a settlement where the diffcient 

masters. 

contract continues unaltered in other respects. 

A servant hired for a year, served about half of it, Service with 
when his master died. The executor asked him, if he * n executor * 
was willing to serve him for the remainder of the yea}*, 
according to the bargain made between the lestato?' and fain . 

The pauper assented, and served him in another parish, 
where the executor lived during the remainder of the. 
year, when he received his wages. It was held that he . 
gained a settlement in the executor’s parish.— iTdrtlie 
act of parliament does not require the service to be the 

(1) Rex v. Denham, Hil. 53 Geo. 3. (3) Rex v. Grendon Underwood, 

I Maule and Selw. 221. ante, 402. 

(2) See Rex v.Wintersett, ante, 3 16 . 


same 
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Setv'ce with 
the* assignee 
of a farm. 


Qf Service with 

same as to ^rson, but only a continuance of the 

same seivijk is a continuance of th&same service 

and not a new contract; the contract was not dissolved 
by the masters de$h. The servant was obliged to serve 
the executor, and the executor to pay him. '( r) 

A master dying three Weeks after the servant’s year 
commenced, he continued to serve .the remainder with 
the widow and her sons/ by whom the farm was conti- „ 
nued on^ and gained a settlement thereby. (2) 

• , * V 

So where the pauper being hired as a shepherd to one 
Knight, fora ) ear from Michaelmas, continued in his 
service till Lady-day, \\ lien Ivnight paid him half a year's 
wages, and left the farm to one Smith, who entered, 
and took all the stock and servants. In harvest time 
Smith took the pauper off from keeping sheep, at which 
he conti nuecTsiuve Knight’s departure, and set him to 
harvest-work, for which he paid- lum Jive shillings ex- 
traordinary, and at the year's end paid him the ether 
half-year’s wages. Knight, when he left the farm, never 
told the pauper that he was no more his servant ; nor 
was there any transactions betw eemthetn towards dissolv- 
ing the contract. Neither did Smith ever make anj new 
contract for the last half year. It was held that this 
was a continuance in the same service. The original 
contract with Knight continued, and the service to Smith 
shall be taken to be a service to Knight ; for the servant 
had never given his consent to change his master, and 
it could not be done without it, and he had a right .to 
look to Knight for payment of his wages. It resembles 
the case where a master lends his servant to a neighbour 
for a week or longer, and he does such work as the ueigh- 

(t) Rtx v. Ladrtek, Burr. S.C. r^9* the expiration of tils year was a dis* 

(a) Rei v. Hardhoro, i% East, 51 pensation or dissolution of the conti act, 
But the point argued was whether he ante, 363. 
being turned away throe weeks before 


bour 



Dffimnt Mu$er$> 

bout sets him about, lie is still in the drfgtauJi master's 
service. Knight’s paying him the, five shillings in harvest 
time makes no difference, anymore than it th£ neigh- 
bour in the case supposed had given the servant a gft&uty 
for his trouble, (i) 

So where a servant hired at yearly wiages to abln&k- Service wUh 
smith to be paid from time to time as he wanted, 
his master for the year, except' that with Kis triastelPs ■«£ of lh# 
consent he worked for a week with one person to a jour- l * * 
ncyrtian blacksmith, and for a fortnight with another, 
and in a fisliing-boat at different times, for a space not 
Exceeding three days altogether. These persons paid the 
servant for the time he worked with them, it being agreed 
between him arid his master at the time of his absence, 
that he should have all he earned, and the master to de- 
duct a sum out of his wages in the proportion of the 
time of his absence to that of the whole year, which was 
done -accordingly. Upon these frets it was adjudged- 
that the service was Sufficient to confer a settlement. 

For it is nbt necessary thair the service should be with the 
same person, it is sufficient, if it be with a Successor in 
the farm or an assignee. t It- is only a licence of departure 
for a certain time; the contract remains; and service by 
the master’s consent with jatiothcr person is servied with 
the master. (2) 

• 

But to Constitute d same service When the master k 
changed, the bHgJnnl ’ contract must remain, If that Is 
/dissolved, service with a new -master under a new con* 
tritet, thotfgh entered into before the exphfatfon of the 
original year thfc first toaster's consch^ wfe pays 
the year’s Wage^ii not' the same service, nor will it 

. * * 

{ t ) Rex v«#Ivirg£oe, z Sua, 90, (4) Rta v» Becclei, Burr. S.C. 130. 

ama,333. 
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41$ Of the Residence by, and Place in, •which 

connect with that performed under the original hiring 
so as to confer a settlement. ( i ) 

Some of t these cases are mere instances of dispensation 
with, service, and others, of a peculiar direction of the 
service by the first and only master, and are considered 
as such in a former section of this chapter (2). They 
are classed together here, only in compliance with a dis- 
tinction usually taken. Some of them are hardly cases 
of constructive service, since the labour done for another 
by the master’s direction, is actual service done for the 
master himself. None of them are so strong as some 
dispensations which have been implied from a return to 
the service after absence without leave. 

In some of these latter cases, the servant left the service 
without his master’s knowledge, and worked wherever 
and with whomsoever he pleased, intending to abandon 
. the relation altogether ; but in the instances mentioned 
bore, excepting that of the executor, the master allowed 
of the absence, and permitted the subordinate hiring, so 
that the parties acknowledged the continuance of the 
original contract by the very means which they took to 
dispense with its being literally fulfilled. (3) 


SECT. V. 

Of the Residence by, and Place in which, a Settlement is 
gained . 

& m The 13 & 14 Car. II. chap. 12 . requires a fcesidehce 
cTa! 1 * of forty days in the capacity of a servant in order to gaiit 
a settlement 

(%) Rex v. Thistletoii, ante, $74. (3) See ante, $50. *eq* 

(*) Sw »nte, 3S0. et sc,. 

> 3 W. III. 



a Servants Settlement is gained. *4 \g 

• 3 WV III. * chap. 11. and 8 & y W* JIR^hai&'SO. 3 w.in. 
make no alteration in this particular, but superackl the wVin.c.^o, 
requisites of an hiring and service for a year. The pro- 
visions ihade by tlifc acts of William have been* rtltouly 
considered. Those which are connected with the servant’s 
residence remain to be inquired into. They arc three : 


1st, The residence must be in a parish or township 
having overseers, 2d. The servant must reside forty 
days in that place where the settlement is claimed. 3d. 
He must remain under the obligation of his yearly con- 
tract during some part of such residence. To these 
general qualifications may be added, 4th. The enumera- 
tion of some particular disabilities which prevent a settle- 
ment in certain situations. 


The resi 
donee. 


1. The laws which provide for the niaintenaneb and 1. i n w ) iat 
removal of the indigent poor, extend only to parishes and r liCC * 
townships for which overseers are appointed (1). No 
settlement therefore can be gained cither by residence as 
a servant, or in any other capacity in extrnparoehlal 
places where there are no overseers. (2) * 


The 3 \V. & M. c. 1 1. declares, <c that the servant 
“ shall be lawfully hired into any parish or town for one 
“ year.” This may seem to imply, that he should be 
hired for the purpose of serving a master who resales in 
such parish or town. But it has been held, that the 
words “ parish or town” are only put for example, and 
tljat a settlement may be gained under a contract of hiring 
made in an extraparochial place, by serving where a set- 
tlement can be acquired (3); and the law is the same if 
. the hiring take .place in some other country*, {4) . , r * 

(1) Ante’, chap. a. p. 7. et*sieq. • land flat a year, and afrerw.irds ccme 

(3) Clerkemvell v. BrHewell, I-d. within the year, and live in* Bnglaad 
Raym. 549. Rex v. St. Andrews, the last forty days with his master, 
Holboro, Gald. 403. . that is sufficient to gain a settlement. 

(3) Rex «. St. Peter’s, Oxford, Fol. Per Eyre, J. Rex w. St. Peter’s ia 
193. ' Oxford, ante, n. ( 3). 

(4^ As, if a roan be hired in he' 
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42o Of th * Rasidemx ty, iki Flatten, 'which 

H. Th« tort -The forty days ’ residence reqtiired by themetond (rule 

»f residence. considered m a two-fold view. : isU -The-timr, 

place, bad nature of the residence, fed. The situation 
and condition'iaider which die servant resides, r, 

I. Place an! A »40 the timeand place of r&sidtirtee^Hkr tmy either 

Ldence. re " in one parish or township during hisJ^tttircistjrw- 

tude* or in several* If he reside in" diflfetfimtrip Jmei, he 
may inhabit, partly where a settlement ia-to be^acquired, 
and partly where it can not 

The residence also may be either during forty running 
days, or for the same period at different intervals. - £ 

It is evident from the observations already made upon 
the 13 & 14 Car. II. and 3 & 9 W. III. that a Jfetfvant 
gains a right of settlement by residence in a parish or 
township for the first forty days of his serried} provided 
he is hired for a year, and serves that period. YThi* right 
is^only inchoate until the entire conditions imposed* by 
these statutes arc fulfilled, and when that is done, ii be- 
comes complete. 

w p Afc U residence for forty days therefore confers a'settle- 
wdence. ment under such conditions, it follows that if a servant 

reside for distinct periods of forty days in different pa- 
' rishes, hife settlement floats during the continuance of his 

year, and is* determined by the last residence erf forty days 
—For each residence for that period confers a settlement 
conditionally, and upon the principle already stated, that 
a latter settlement supersedes the former, iris the resi- 
dence for the last forty days of the year’s service which 
confers the settlement ( 1 ) 


{1) See Hex v. Ashton, 2 Coon. Lord Kenyon, Bright- 

273. 334 * the reasoning of helrastope,^ Term Hep. 18?. 

, 5 * 6 But 



a Serv&nfs Skttkmmi isg&imd. 4*1 

w Brttil may happen that he. resides dur&gaoifcepatt of 
the yearns service where a settlement may he acquired* *»d 
fot the remainder where it cannot. Thusifhe serve 
forty days iii parish A., and the rest of ins year out of the 
kingdom, or in an extraparochiai place, not having over- 
seers, or if he does not reside forty days in any perish or 
plpce except A., he is settled in A.; for he has complied 
if itleaill^Oistatetory requisites : he has resided forty days 
under £3 &'*4 Car. II- ; he has been hired for a year 
under 3 W. HI. and served for a year under 8 & pW.JII., 
and the settlement in A. not being superseded by one 
f yiapqueptly during his service, he is settled 

there. ( 4 mii . 

The residence need not consist of successive days;- it is 
sufficient if they amount to forty in the whole, (a) 

From the determination of this difficulty a new one Last forty 
arises; namely* what shall be accounted the last fo^ty 
days. For a£ the days of residence need not be connected, 
cud as the servant may serve less than forty days at a tune 
in one parish, and more than forty in another, and ulti- 
mately complete his residence 6f forty, by dwelling for a 
day pr two in thp,%fct, it remains tp determine in which 
of these parishes he is settled. 

* * * r i '* * * 

Jf the , last forty days are reckoned, counting each day 
backward, or, aft it. is, called, day by day, the settlement 
wUl be in one parish, But if the completion of a term 
of> forty days be sufficient, then the place, of residence for 
the last* day i&a Jone material, and the settlement will be 
• detpriwml by ^ different rule. 

(i) Aate,4ifaJUx v. St An- S,C, *43. But th. 13 & 14 Car. It, 
drew’* Hoiborn, CauL^&St Hex «. c. *a. seems to have intended that the 
iri 'Oxford,' Burr.S. C.‘4*i- ftaty dayt Should be succfcrfv*. 

(a) Greenwich v, Longdon, Borr. 1 

* M3 Thu% 
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TKuV/ if the servant reside twenty days !n pirish A., 
and afterwards ten in parish B., and then nineteen' days 
in A., and thirty again in B., but return and spend the last 
night of his service ih A., the settle edit would be dif- 
ferent according to these several modes of cohntrng. > If 
the last forty days arc reckoned as they nm backiv&refe, it 
would be in B., the servant having resided the last forty 
out of the last sixty of his service there, and only twenty 
of that period in A. But if the forty days Jpst completed 
confer the settlement, then he is settled in A., where hev 
resided the last day* 

The court determined, and not without some doubts, 
in favour of the latter mode of calculation, that wherever 
a settlement can be gained, the place of inhabitancy for 
the last day of the year’s service settles the servant, pro- 
vided he has resided there forty days in all during his 
year’s service, (x) 

Service m But it some times happens that the servant may live in 
res'Xnce’in onc P ar * s hj and liis service be performed in another, 
another. 

The statutes of William refer only to the parish or 
township in which the service is done, regarding it as 
the place of settlement. It must be owned that there 
seems some little anomaly in the law, which connects 
every other requisite for gaining this species of settlement 
with the parish in which the servant works, and yet 
makes the settlement depend upon the place where he 
sleeps. The reason seems to be, that the latter is where 
he inhabits ; and inhabitancy, both in former statutes 


(l) Lowest «/. Lanstephan, Burr, notis : artd the 6 WryaVion^ of l^prd 
S, > Rjex %, Hulland, Dough Kenyon, C. J. aiS&ipet. jf. fiex v, 

657. Rex */. Ivcston, Caleb a88. Brighthelmstone, 5 ¥ertn faepf j 8S. 
a pot:, 291. “Pb 333. and see lb. a<ja., 


and 
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and in 13 & 14 Car. II. c. 12. is made the criterion of 
settlement. 

To sych a nicety has this rule been carried, that where 
a house stood in two parishes, and the master lay in pa- 
rish A*, where all the service was done, but the maid slept 
in parish B., she was held settled in B. ( 1 ) 

Neither is the master's knowledge or consent to the Residence 
servant's sleeping away from his hon*e material. If the ^ t n t °^ vn 10 
servant marry during service, and sleep with his wife in 
another parish, unknown to his master (2), he is settled 
there (3). And whether he sleeps there for successive 
nights or at intervals, his settlement is in the parish where 
he lodges the last night, if he has slept there forty in 
all (4). Upon die same principle, if he should sleep the 
last night in a parish where he had first served under his 
contract of hiring, and lias resided there forty days during 
the entire service, he is settled there. 

As to the second consideration, namely, the servant's Servant’s 
situation and condition during residence, it is in most cases ^urmgte- 
immaterial. It is of no importance whether he dwell on sidence. 
land or water (5); or for what purpose the master comes 
into the parish, whether for a permanent residence, or a 
temporary sojournment, Thus, if the servant spend the 
last forty days of his service at a watering place, where 
his master went for the purpose of bathing (6), or at any 


(r) Fevcrsham Gravene^, Fort. 

If a man bath a house within 
two leets, he shall be taken to be con- 
versant where his bed is. a Inst. 122. 

(2) Rex v. Hedsor, Cald. 51. Rex 
vt Nppp$fie.d, ib. 107. 

(3) tJt in n. (1). 


(4) Rex v. Great Bookham, Cald. 
290. and the cases there cited. 

(5) Rex v. Friendbbury, Burr. 
S. C. 644. Gorina v. Moltsworth, 
I Barnard, K. B. 436, Cas. Set. Sc 
Rem. 412. 

(6) Rex v, Bath Easton, Burr. 
S.C.774, 

other 


a e 4 
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settlement 
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q&^puWic $&m wfccrehois a tcpi pofayy tefid£nt(t), 
BpjojurjttW or ymU)i\( 2 )) he gains ^ sat^qmc^byf^^. 
bitingilW^i 



wfyere hi^ servant resides, and docs not live there. 
a plan hired to stay and look after horses at An inn where 
a stage-coach baited (4); a huntsman residing with’ his 
master's hounds (5 ) ; a warrener at a v arren (6 ) ; a grbom 
at a public place, exercising and training his master’s 
running horses (7), were Jael<i to gain settlements in those 
parishes which they inhabited, although their respective 
masters neither resided, nor had houses, nor other local 
property there. 


So also a residence with different masters, provided the 
service is sufficient in other respects, will confer a settle- 
ment (8). And these rules apply equally where the ser- 
yjpe is dispensed with. ( 9 ) 

* ‘ The only distinction taken on the subject is, that if a 
servant live apart from his master, from disease and dis- 
ability, he shall not be settled in the parish in which he 
dwells during illftess, but in that where he resided for the 
hist forty days of his effective service. 


There is no express decision upon this point, but the 
judges have strongly inclined to it, upon the same prh> 
ciple, that a bastard bom in a house of correction, or a 

(1) Alton v. F-lvetham, Burr. S C. (6) Rex v. Kldarsley* X Const, a? 4. 

4x8. % Burn’s Jutt. Tit. Poor. PI 315. 

(*yRmc v* St. Peter’s in Oxford, (7) Rex v. Cast IlsJey, Burr. $ G* 
Fol W 7 «- r. 

(3) Missenden v. Chesham, % Const. (8) Re* Ladoek, Burr- S. C. 

xjt PK 137. « 179* 

(4) Sr.Pete»*» in Oxford v. Chip. (9) Rex ^. Uodemt(leck| $Tf«nn 

ping Wy^omH, 1 Son. 54S, Rep. 387. - 

{5) Bishop’s Hatfield v. St, Peter’s, 

PoUjJ- 

gaol, 



a Servants Settlement fa gaikecL 42$ 

g&6f, is settled, act 'where it is boVrt, b itt in the fadther’s 
p&rffch (1). Thus LonJ'Mscrtsfield puts it fta a clear case: 

“ suppose a person in service lias an accident upon the 
“ road by breaking a leg, and he stays forty days in a 
** place, qhall that be a settlement (2)?” And where a 
yearly servant was deprived of reason about two months 
before the expiration of his year, and was then tdhen 
home by his father into another parish, where he lived 
until the year expired. The majority of the Court inti- 
mated a strong opinion, that he was settled in the parish 
w here he bad last lived w ith, and actually served his 
piaster, and not where lie was kept as a lunatic for the 
last two pionths of his year’s contract. (3) 

As the residence may be in different parishes by reason Must reside 
of a connected service under different contracts, the next yearly * con- 
question is, whether that circumstance makes any varia- t»u. 
tion as to the settlement. A compliance with the several 
statutory qualifications is required in every parish into 
which the servant removes. It is sufficiently obvious, 
that if there is no more than one contract and one year’s 
sendee, they are complied with in each parish in which 
there is a residence of forty days. But where there are 
more contracts than one, whether express or implied, 
and the servant removes into a new parish subsequent to 
a now agreement, it varies the case. A contract for a 
year’s service must exist there, and must be connected 
with the year’s service, the 3 W. & M. c. 1 1. s. 6. ex- 

{ij Ante, 290, sickness. Rex v . Titchfield, Iluri 

(2) Alton <0 Etmfiiim, ant^ 424. $. C. 511. etpost. and the 46 Res. of 
n. (x). Rex w. St. James in Bury Judges 1633. Bait. %l . ante, 442. 

8? Edmund*, ** 3t2 East, 4J. Rex v. supports this construction. See the 
Thatrhim^ Ibid. Index. cases cited on this subject, post, chap 

($) Rex vi Sutton, 5 Term Rep. xxi. *>j. .But 13 & 14 Car. . 11 . c. 12. 

657. See Rex v. Sherrington, Cald. s. 3. seems to tako it for granted that 
47 tr where the point was not taken « settlement might be gained by A so- 
So an appi entice was held not to gain jouxner falling sack or impotent, 
a settlement by inhabitancy during > * 

prcssly 
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pressly fenacting that the person shall be hired into the 
parish or town for a year (i). $Thus, *f there has been 
an hiring, fora year, and service under it in parish A*, and 
at the expiration of the year’s service, the master and 
servant remove into parish B. where the servant serves 
for & Whole year under express weekly hirings, he gains no 
settfcrfieht in B., because there is no yearly hiring there, 
although there is an yearly service* 

kt * 

But where a servant was hired for a year, and having 
served it, continued to live with his master in the parish 
in which he was so hired for above a quarter l of a year 
longer without coming to any new agreement, and then 
the master took a house in a different parish, to which 
the servant removed with the rest of the family, and lived 
under the first contract for six months more, and was 
paid the same wages in proportion to his time, it was held 
that he was settled in his second jparish. (a) 

For a second hiring was necessarily implied at the com- 
mencement of the second year, by virtue of which the 
pauper lived in the second parish ; and although the ser- 
vice Was not completed under it, yet as there was an 
1 hiring for a year in that parish, and continuance of the 
same service in another, the impediments created by the 
statutes of William were removed, and the pauper’s resi- 
dence for the last forty days determined his settlement 
upon r3 & 14 Car. II. as it would if these acts had 
never passed. (3) 

It seems immaterial in this case whether a second hiring 
was implied in the first parish ; because, although there 
was then but one contract during his residence in both 

(t) * 8 ee ante, 4T9. (3) It may fee necessary to apprize 

(2) Rexv Croscomfee, Burr. S. C. the reader, that this is the author** 
236. See also the opinion of Ash- inference from the caae^ aj^ri put par* 
hurst, J. Rex v, Sulgrave, 1 Term tiafly collected frqitj^tfee r$$KW*i as* 
Rep.^78. s signed for th^jtjdgraegf in report. 
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parishes^!), yet* as it was for more than a yecuvaiut ac- 
companied the Servant’s person wherever he resided 
ring its Continuance* ho lived in tlie eecond parish^uwto > 
a yearly hiring, . 

But although a contract cannot be considered as run- 
ning into a new parish after it lms expired, yet It has been 
already shewn, that ser\ ice under an hiring in onp pa- 
rish will connect with service under a new yearly con- 
tract in another, and confer a settlement if there is a 
year’s service complete, and a residence of forty days (2). 

For the principle of connecting service has no reference 
to the duration of prior or subsequent contracts, but to 
the contiguity of service, and the absolute .control of the 
master. 

It follows from these positions, that a servant may gain Settlement 
a settlement under a hiring and service in one parish, who ^ntdin A. 
cannot do so by service with the same master if he removes ™ 

into another, and lives under a different yearly hiring, the same 
For he may labour under incapacities at the time of the y *" ly lur " 
second hiring, from which he was exempted during the 
first. Thus, if a servant be unmarried at the time he is 
hired for a year, he acquires a settlement by service, and 
forty days’ residence under that year’s Idling, in every pa- 
rish into which he removes, although he marries imme- 
diately afterwards (3). But if he marry during his first 
yearly contract, and then make one for a new year, he 
cannot gain a settlement in a new parish by subsequent 
service under the last agreement, by reason of his dis- 
ability^ when it was made. (4) 

It should seem further (although the point has never 
come directly before the court), that he might acquire a 

(l) The case founlfthu the fceiVant (3) Farrington Witty, $alk, 517, 
continued to liv£ with his* master un- % Bott. 301. Pt 339., ante, 301.; and 
der the first contract. 4 ” the cases cited, ft. (1) 

(4) Ante, 399.; and Rex o'. Cro*- (4) Rex v. St, Giles, Reading, 
combe, ante, 416. Cald. 54, 


settlement 
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iftcttlpmmU to the first pamh by servieoto un- 

tk&tkh letter ,«aofcWict, although h$ wq^UQt^cqu^ 
me to the scooted* Thu% suppo&p ijimj jumparrled, v and 
hiredtfor # y&$M\ parish A. ; at the cnd[ of ^to months he 
laarpriefl; then dissolves his original contract with liis mas- 
ter^een$$4Vapd enters injo a new one fin; a year, but 
dpeg &Qt interrupt the service, FIg forthwith removes to 
parish B. an4 f continues to live there with his master for 
$&91»0 than a year* He gains no settlement in B. ( i) ; but 
he'Beems to have obtained one in A. For there} was an 
hiring for a year while unmarried, with residence forty 
days ih A. and a year’s service complete. This service of 
the last six months in a parish where he could not gain 
* settlement, is like serving in an exfcraparochial place 
which does not defeat the inchoate right of settlement (2), 
none being subsequently gained by which it can be 
annulled, 

of residence It having been determined also in Rex v. Adson (3), 

ivUjties.^ that the forty days’ residence need not be within the year’s 
hiring, it seems as if a settlement may be gained in the 
new parish, if a yearly contract subsists there for a single 
day, and the servant reside forty days under a contract 
entered into when exempted from statutory disqualifica- 
tions, provided it is sufficient for the purpose in other re- 
spects. Thus, if he serve his whole year but one day in 
A* and serve that one, and tfartyvnine more in uixder 
an express hiring for three months, he seems settled in B. 
For a contract for a year’s sendee subsists while he serves 
there, and the period of service under it is immaterial ; 
there is connected service for a year, and're'sideiifce of 
forty days under a contract made, while he labour^ ufider 
Hone of the' disqualifications created by 3 W. III. and 
9 W. IIJw Jt isthis last which dwtin- 

riij Ret 1/. Great Chilton, 5 Term 419. 

Rep* 67*. iu (4) > and the cfera there cited 

( (a) Re* V. St. Andrew** Holhdrn, (3) 5 Term ft^93. Ante, 4x4. 

guishea 
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gttishfeiJhis supposed case from Rex v. St Oik* (t), and 
theldfcter from Rex v. Adson (2\ In Rex v. SuQBd^the 
pKiiper beiftg an unmarried man, served under 1 a general 
hiring ih Sherborne for seven months, when he mtfmfci, 
and continued there in his master’s service for fotfr 
months more} he then took lodgings in St. Gileses, re^ 
moved there with his wife, and slept in the palish for 
seven months, during v\hich time he cotittnueiLtd serve 
his master without coming to a new hiring, so thatife 
served eighteen months in all ; viz. eleven in Sherborne, 
and seven in St Giles : the first month of the latter 
Was under the old hiring, and the remaining six under 
si new one, implied from his continuance in the service. 

Mh Jl Willi'S, who delivered the judgment of the court* 
was of opinion that had he resided forty days in St. 

Giles, under the first hiring, ho would have been 
settled there; but having resided no more than thirty 
under it, and the remainder under a new hiring he 
gained none* 

This decision seems only to be reconciled with that in 
Rex v. Adson upon the principle laid down as a neces- 
sary qualification in all cases of residence, by Mr. J. Law- 
rence, in Rex v. Great Chilton, that service for the last 
forty days , must be performed under a contract of hiring, 
entered into when the pauper was exempt from those dis- 
abilities which are created by statute- (3) 

. * * 

Upon the whole, therefore, it may be concluded, that 
a yearly hiring must either be originally entered into, or 
at least exist in the particular parish to confer a settle- 
ment apd that there must be a year’s service connected 
with this hiding. 

But the further point Was still left undetermined by ©f residence 
these decisions, erf how far interrupted residence of less 

,{i) Antc,4U^n. /i). { (a) Arne, 4*8. m 3. (3) Ante, 41a. 

than 
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under dts- thah forty days < under distinct hirings forayepr and 
jKg^ a,Iy occulting at a greater internal than a yedr^’could* be 
connected ? This has been recently determined in the 
following judgment* 

VI 

'Lord'Eilenborough, C. J. * * The question was upon 
the residehce necessary to confer a settlement by luring 
and service; whether it' was necessity th£re should be 4° 
days’ reridehce Within the compass of a year; or whether 
if the service was for several years uninterruptedly, a re- 
sidence of 40 days within these several years Would be 
sufficient. The facts were these. The pauper was hired 
for a year to G. S. and served that year : at the expira- 
tion of which he was hired to him for another year and 
served half of it ; aiid during that year and a half he was 
resideht at Basingstoke for 40 days, but he did not reside 
in B. for 40 days either within the first year or within 
the'half year, nor (as was admitted) within any one pe- 
riod of U year while he continued with S. The sessions 
were of opinion that this residence was n 3 t sufficient, and 
wo think their opinion right. By stat. 13 & 14 Car. II. 
c. 12. sv r. poor persons coming to settle in any parish if 
likely to be chargeable to the parish, may be removed 
Within 40 days after they so come to settle as aforesaid ; 
and it is under this act that 40 days residence is required. 
By stat. 1 Jac. II. c. 1 7. s. 3. the 40 days’ continuance hi 
a parish intended by the statute 13 & 14 Car. II. to make 
a settlement, shall be accounted from the delivery of 
notice in writing to one of the officers of the parish to 
which such poor person remotes; which notice by stat. 

3 &4 W.&M. c. 11. s. 3. is to be read in church the next 
Lord’s day, and registered in the book kept for the poor 
accounts. By the same stat. s. 7. If any unmarried 
person not having any child or children shall be lawfully 1 
hired into any'parish or town for one year such service 
shall be adjudged a good settlement therein, though no * 

* • such 
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such notice in writing be delivered and published ar afore- 
said*” and byfitat-8.de 9 W. IIL G; 30* s.4. ^ M f -Neper- 
son so hired as aforesaid, shall be adjudged to have a 
good settlement in any such parish or township- unless 
such person shall continue and abide in the same service 
during the space of one whole year.” Upon these clauses 
settlements by hiring and service now stand. , Itdias been 
decided, that so as there is a hiring for a year and service 
for a year, it is not necessary the whole of the service 
should be under the yearly hiring; but service not under 
a yearly hiring may be connected with service under u 
yearly hiring; and both services, if uninterrupted, may be 
taken into the account: but it lias never been decided 
that residences beyond the compass of a year can be 
connected ; and as the legislature by requiring an hiring 
for a year, and a continuance and abiding in the same 
service during the space of one whole year, seem to have 
contemplated something which was not to be complete 
in less than a year, but was to be complete within that 
period ; we think we abide most closely by the words, and 
give effect to the most probable intention of the legisla- 
ture, by holding that the whole residence must be within 
the compass of a single year. Suppose the same service to 
continue uninterruptedly for 20 years, and the servant to 
sleep twice in every of such 20 years at- the same inn in 
travelling, and to be at that inn the last night of his 
service, would it be expedient and reasonable that an 
enquiry extending over so long a period of time at de- 
, tached intervals, should begone into for the purpose 
of ascertaining the settlement of a pauper ? What notice 
could the officers of that parish have had that he was 
come to settle there ? And yet there his settlement would 
be if we were to hold that residence for 40 days beyond 
the compass of a single year would do. We are there- 
fore of opinion, that a .settlement in B* in this case was 
not established.” (*) ;; 

(i) Rex* v. Denham, 1 Maute and fielwr, aax. 

7 Par* 
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Particular disabilities, which prevent the settlement ot 
servants in certain situations, are created by the following 
statutes : 

1. By 9&10 W. III. c. i i. Servants cdming into a 
parish wider a certificate shall gain no settlement there, 
unless they take the lease of a tenement of the Value of 
ten pounds a year, or execute some annual office there. ( i ) 

2. By 1 2 Ann. st. i. c. 18. s.2. Persons hired, and 
living with persons who reside in the parish under a cer- 
tificate. (2) 

3. By 33 Geo. III. c.54. sect. 24. Servants to a 
member of a benefit society. (3) 

4 . By I3 Geo. II. chap. 29. sect. 7. No child, nurse, 
or servant received, maintained, educated, or employed 
within the Foundling Hospital, shall gain any settlement 
in the parish or place where such hospital is situate, by 
virtue of such, their reception, continuance, hiring, or 
residence in such hospital. 

5. By 9 Geo. III. c. 31. s. 8. No person who shall 
be admitted into the Magdalen Hospital as a penitent 
prostitute, or who fhall be employed therein as an hired 
servant, shall, by reason of such admittance or service, 
gain a settlement in the parish in which the said hospital 
is, or shall be situate. 


SECT. VI. 

Of the Proofs necessary to support this Settlement . 

To establish a settlement by hiring and service, it is 
ftecessary to prove, t. An hiring for a year. 2. Service 
for a year. 3^ Residence of forty days. 

(t) Post. Voi ii. .chap. xxviii, part a (a) Ibid. (3) Sec Append, 
v ,,v ' Where 
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Where* the agreement is in writing, it is generally, ne^ » Hiring how- 
cessary to produce the written instrument; but a copy 
parol evidence of the contents may be given in evidence 
in * two cases ( i 1 st, Where the writing cam let be 
found. 2 < 1 , Where it is in the custody of the adverse 
party, who refuses to produce it after being served with 
a proper notice. 

Where the agreement is not in writing, evidence may P-u-oi. 
be given of the actual terms of the contract, or it maybe 
inferred from what passed at the time of hiring (2), or 
from the mere fact of service. 

Thus, where the pauper proved “ that her husband inferred 
“ was abroad feeyond sea, and had been so for two years 
6( past if> alive; that to her knowledge he. lived in the stance? 

“ capacity of an ostler with Mrs. L- — — , of the parish of 
<• II -.. - . (some years since deceased), about two years, 

46 where she had seen him brew ; but whether there was 
- any agreement or hiring relating to such service was not 
“ proved ;” but she had heard her husband say he was 
“ settled m the parish of H.” T$e court was of opinion 
that the sessions were right in drawing the conclusion, 
that the hiisband was settled in H. ; for although the 
evidence of hiring was slight, there was nothing to con- 
tradict it. (3) 

So where the pauper was seen, and known to be in the 
service of C. as a servant in husbandry, and to act in that 
capacity for upwards of a year, it was held sufficient evi- 

(1) Rex «v. St. Sepulchre**, C*ld. (a) Ante, 307. 3*3. 

547. Ttis point .will be discussed (3) Rex v* Holy Trinity t 

more fully in treating of the produc- ham, Csld. 141. Ante, 3x3. et wq. 
tioa of indentures of apprenticeship 
under that species of settlement. 

T T 
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Presump- 
tive evi- 
dence. 


Of the Proofs necessary to support 

deuce to enable the sessions to draw the conclusion of his 
having been in fact hired for a year. ( i ) 

Likewise where the pauper having served 9 years as a 
cotton-worker, under unstamped articles of agreement, 
continued to serve his master for 4 years longer, without 
coming to a new agreement ; it was held to warrant the 
sessions in presuming from the fact of a service, for four 
years at wages, though not specified, that such service 
was under a hiring for a year, there being nothing 
to repel the presumption, (a) 

This however is only presumptive evidence, and there- 
fore liable to be rebutted by the peculiar circumstances 
of each particular case. (3) 

Such presumption, however, is not destroyed by 
die servant having originally agreed for a period ftiort of 
a year, if she afterwards live in the same service for a 
year, or more. As where a female servant was at first 
only hired from March till Michaelmas fbl^idng, but 
continued in the sa|ne service for three ye$rs, it was 
deemed sufficient evidence to warrant the justices in find- 
ing a hiring for a year. (4) 

So where the pauper, a fortnight after old Michaelmas 


(r) Rex Lyth, 5 Term Rep. 
347. Lord Kenyon laid tome stress 
on this beiug the case of a servant in 

husbandry \ hut the subsequent de- 
cisions here referred to, sespect 
female servants. 

(4) Rex Pendleton, 15 East, 449 • 
ante..^ . 

(3) Ut in n. (1). 

(4) Rexv.Long Whatton.iTerm 
Rep. 447* In this case there was no 
evidence to prove the original hiring 


to have been for less than a year, 
except the pauper's declaration to third 
persons, she being insane at the hear- 
ing of the appeal. But Lord Kenyon 

observed that, independent of the 
paper's declarations, the evidence 
was sufficient to warrant the inference 
of a hiring for a year r for 'though the 
pauper was at first onlp biipd till the 
Michaelmas following;, vl.r she con- 
tinued in the same aemce for three 
year*. 

IS *792. 
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1)92, heard from Miss G- that her father wanted a 

servant, and agreed with her to go a month upon liking; 
she went accordingly, and in the spring following, Miss 
G told her, that if she behaved well, and did her 
work properly, she should have four pounds for a year. 

The pauper continued in Miss G-* *s service, without 

any other agreement , until Christmas following, when she 
quitted it. About a fortnight after Michaelmas 1793, 
she received four pounds for a year’s wages then due, and 
for the remainder of the service from that time, eighteen 
pence a week, being the proportion of wages then due at 
the rate of four pounds per annum. Lord Kenyon, C. J. 

** At present the case is so imperfectly stated, that we 
cannot give any judgment upon it. A retrospective hiring 
certainly is not sufficient to confer a settlement; but as 
the pauper continued in the same service after the expira- 
tion of the first year, there was abundant ground for the 
justices to have presumed a hiring for a year from that 
time.” ( 1 ) 

It seems in this case as if service, although for less 
than a year, might, under particular circuuistanc.es, be 
held sufficient evidence of a yearly contract. It does 
not appear whether the presumption was considered as 
helped by the antecedent service under a retrospective 
hiring (2). But the conclusion is evidently more strong 
in cases where there has been a prior service, and hiring 
for a year (3), and it is not affected by the servant’s 
quitting his place during the year. (4) 

. (1) Rex v. Hales, 5 Term Rep. or at least to help the inference con- 
668. Aute, 325.IU (a). siderably, 

{%) The declaration that the ser- (3) Rex v. Croscombe, Burr, 
vant “ shobld have four pounds for a S. C. 256. Ante, 342, 
year” seems ^ imply a yearly hiring, (4) Rex v. Hales, ut supra. Ante, 

325. 


f F 2 


Where 



Year’s ser- 
vice in- 
ferred. 


Residence. 


Witnesses 
who may he 
incompe- 
tent. 

i. Imbeci- 
lity. 


2 . Infidelity. 


Of the Proofs necessary to support 

Where service for an entire year cannot be directly 
proved, it seems fair matter of inference from evidence 
of a yearly hiring, and service done under it, although 
the witness's recollection does not enable him to point 
out its precise duration. 

Residence of forty days may likewise be inferred from 
the feet of service. 

All matters which go to avoid a settlement are properly 
the party’s evidence who seeks to impeach it, and con- 
stitute his case. 

But the facts necessary to establish or overthrow this 
species of settlement are seldom left to inference. The 
witnesses usually called are qualified to give direct testi- 
mony of the fact. Such are the pauper or his master ; 
their wives and fellow servapts ; for all persons may be 
witnesses who are not affected by the following grounds 
of incompetency : 

1. Imbecility of understanding — Such are ideots and 
lunatics, while under the influence of their malady, (i) 

2. Want of religious belief— Such are children under 
fourteen, if unacquainted with the obligation of an 
oath (2). Infidels professing no religion that can bind 
their conscience (3). < But pagans are hot incompetent, 
if sworn according to the custom and manner of their 
country (4) ; nor any other persons who believe in God, 

(1) See Bull, L. N. P. 293. (3) lb. 292. Co. Lit. 6. White’s 

(i) Btaier’s case, Bull. L. N. P. case, Leach’s Crown cases, 337. 

293. See also the cases collected, (4) OrtWchund <v. Barker, x Wlh. 
xEist. Giro. Law. 441. But this 84. x Atk. 19. Fachirt* v. Sabine, 
objection arises partly from the im- 2 Str. 1104. 
beciKty of the infant’s understanding. 


in 
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in the obligation of an oath, and in a future state of re- 
wards and punishments. ( 1 ) 

3. Persons convicted of an infamous crime ; such as 3. Infamy, 
treason, felony without benefit of clergy (2), perjury, con- 
spiracy, barratry, attaint of false verdict, &c. (3); and 
to render them incompetent, judgment must be entered, 
and exist at the time, and must be proved by producing a 
copy thereof, formally authenticated. (4) 

On an appeal against the removal of a wife and chil- 
dren, the respondent, to prove the settlement, produced 
the husband in the gaoler’s custody, who admitted that 
he had been convicted of grand larceny at the preceding 
great sessions at Cardigan, and that he had prayed the 
benefit of the statute, and was then suffering the punish- 
ment of 12 months’ imprisonment. But the record of 
such conviction was not produced. The court of king’s 
bench held that the record not being produced, he was 
an admissible witness. For his conviction can only be 
known by the record, and there is no authority for ad- 

(1) Rex v. Taylor, Peake’s Ni. Pri. v- Smallbrooke, i Sid. 51. (7). 2 

Cas, n. Hawk. ch. 46. s. 20. 3 Com. Dig. 

(2) By 31 Geo. III. c. 35. No per- Evidence, 280. 5 Com. Dig. Test- 

son shill he incompetent as a wit pesf pioigne, 5*6. Bull. L*N.P. 292. 
l»y reason of a conviction for petty Iar- But qusere whether the witness may 
ceny. When the felony is within not be asked, in order to discredit him • 
clergy competency is restored by the although not to render him incompe- 
burning in the hand ; for it is a statute tent, whether he has not been con- 
pardon, Rex <u. Count de Castlemain, victed, and suffered the judgment of 
after consulting the judges of C. B ; the U,v. A man appeared to bail one 
T.Raym. 379, 3 Sc.Tr. 36. 4St.Tr. charged with grand larceny, thecoun- 
393. 1 and *ee cases there cited. And scl who opposed the justification, was 
now by 19 Geo. III. c. 74. if persons permitted to a*k, whether he had not 
convicted of a clergyable offence he stood in the pillory for perjury, for it 
fined or whipped, their competency is could not subject him to any punish- 
restored. . merit ; and he* admitting the fact, was 

(3) Peudock v. Mackinder, 7 , Wils. rejected. Rex •u. Edwards, 4 Term 

182. Rep. 440. See also Rex v. Priddle, 

(4) Lee v. Gan&cl, Covvp. 3. Wilkes 2 Leach, Cr. Cas. 496. 

F f 3 mitting 
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Of the Proofs necessary to support 

mitting parol . evidence of it. Per Lawrence, J. The 
books are uniform in requiring the production of a record 
to prove a witness convicted of an offence, (i) 

But the objection may be removed by a pardon under 
the great seal (2), except in cases where incompetency is 
part of the punishment, as in convictions for perjury on 
5 Eliz. c. 9. (3) 

The fourth general ground of incompetency is that of 
relationship ; but as that extends to no case beyond the 
connection of husband and wife when interested in the 
suit, and as there are usually no other parties to questions 
of settlement but parishes or townships, this species of in- 
competence can seldom arise, -unless where it involves the 
question of marriage, and then the wife shall not be ad- 
mitted to give testimony that may even collaterally affect 
and criminate her husband (4) ; and this perhaps although 
a divorce has taken place. (5) 

5. faterett. The fifth, and only remaining ground of incompetency, 

arises from a witness being either actually interested in 
the event of the suit in respect of a benefit or prejudice 
which is to arise directly from thence, or else from con- 
ceiving himself to be in that situation (6). This, in cases 
of settlement, is narrowed to being rated, or paying pa- 

(1) Rext', CsstellCareinion, 8 East, (6) Per Lord Ellenborough, C. J. 

77. Howard v. Shipley, 4 East, 1 3 x. Set 

(a) Rex Gully, Leach’s .Crown also Fi>theringham v. Greenwood, i 
Cas. 115. Rex v. Reily, 2 Leach, Str. 129. But in the latter case an 
Cr. Cas. 509. interest arising from an honorary and 

(3) Rex v. Croshy, Salk. 289. not a legal engagement, was held suf- 

(4) Ante, 269. and the authorities ficient to render the witness incompe* 

* cited in the notes. tent. Likewise an anonymous case, 

(5) . Of facts happening during the cited by Cowper, arguendo. Rudd’s 
coverture, Serob. per Lord Alvanley. case, 1 Leach Cr. Cas. 154. See also 
Monroe v, Twisleton, Peake’s Law of Rex v, Woburn, xo East, 39 5. 

Evid. App. 44 ‘ 


* 

4. Relation - 

ship.. 


rochial 
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rochial taxes in that parish or place by which the party is 
produced in evidence ; for persons rated are interested as 
contributing to the maintenance of paupers settled in their 
parish, and also as liable to the costs of appeals respect- 
ing them, (i) 

They cannot be witnesses if directly liable in the first 
instance, as parties in the cause for costs, although entitled 
to be reimbursed such costs out of the parochial fund (2). 

But upon appeal against an order of removal where it 
was objected to the competency of a witness, that he was 
assessed to the parish rates, Lord Mansfield thought it a 
sufficient answer, that an agreement appeared between the 
landlord and tenant, that the former should indemnify 
the latter from the assessment, for the tenant had a right 
to deduct it out of his rent ; therefore the sessions ought 
to have heard him. (3) 

This objection however is confined to the case of per- Parishioners 
•ons actually rated or paying; parishioners are otherwise 
good witnesses, and may be compelled to give evidence, nvr rvi- 
although liable to be included in future rates (4), and (icnce ’ 


(1) Rex v. Governors of St. Mary held to be admissible in a question of 
Magdalen, Bermondsey, 3 East, 7. boundary between the adjoining parish- 
Rex v. Little Lumley, 6 Term Rep. es. Peacon v. Cock, Taunton spring 

assit. 1789. cor. Buller, J. Upon appeal 


468. 

(a) Rex v. Governors of St. Maty 
Magdalen, Bermondsey, supra, (i) 

(3^ Rex v. Woodland, 3 East, 11. 
1 Term Rep. 261. 

(4) Rex v. 'Prosser, 4 Term Rep. 
17. Semb. Rex*.Gisburn, 15 East, 
57. Note the question of competency in 
this case, and those cited, supra, n. (1), 
arose upon Appeals against Poor Rates; 
but the principle applies equally to or- 
ders of removal, and was so decided, 
Rex*. South Lynn, 5 Term Rep. 664. 
Rex v. Kirdford, » East, 559 - and see 
the case of a parishionetMiable to a rate, 


against an order of removal, the appeL 

lant’s township produced one of its in- 
habitants as a witness, who stated upon 
the voirdire that he occupied a cottage 
there of the annual value of 25 shillings, 
but that he was not rated to, nor paid 
any public rate or tax. Such answer 
must be taken to be true for the pur- 
pose, and it cannot be objected to his 
examination in chief, that the best evi- 
dence of the fact was not given by the 
production of the rate itself. Rex v, 
Cisburn, 15 East, 5. 


FF 4 


omitted 
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omitted in the present one for the purpose of using their 
testimony in the particular case ( i ), unless their property 
is rated in the name of another who has no interest 
therein, for in that case whatever the person assessed paid 
towards the rate, must be allowed him again by the pro- 
posed witness as owner (2). The objection appears to 
have been considered as further restricted to cases where 
rated parishioners are produced by their own parish, for 
they are admissible if called by the opposite side, as 
being produced against their interest, and not being 
immediate parties to the record, (3) 

46 Geo. iu. But h e cannot be compelled to give evidence by the 
Caa’t be adverse parish against his own, notwithstanding the sta- 
f ivehis° 4 ^ Geo. Ill, c. 37. whicli declares, u that a witness 

evidence. cannot by law refuse to answer a question relevant to the 
matter in issue, the answering of which has no tendency 
to accuse himself, or to expose him to penalty or forfeiture 
of any nature whatsoever, by reason only, or on the sole 
ground, that the answering of such questions may estab- 
lish, or tend to establish, that he owes a debt or is other- 
wise subject to a civil suit either at the instance of His 
Majesty or of any other person or persons.” (4) Because 
though the parties appealing before the court are the 
churchwardens and overseers of the parish, which seems 
at first to afford an answer to the objection, that a rated 
inhabitant is not a party to the proceeding : yet in re- 
ality the appeal is by the officers “on behalf of the 
“ inhabitants of the parish, who are all of them paying 

fi) Rex v, Kirdfard, a^ast, 559. Chester, Burr. S. C. 588. and Cox v. 

{%) Rex*?. Killerby, toEast, 293. WhaJley, 20 Geo, Ilf. cited in marg. 

(3) Ashburton *». Woodland, 1 Term and jin Rex v. Woburn, xo East, 399. 
Rep. 261. Scmb. per Bay ley, J. Rex But this point is overruled by the sub- 
's-’. Hardwick* , 1 1 East, 590. sequent cases here stated. The act 

{4) It was long ago decided in the 46 Geo. III. c. 37. is declaratory; * 
case of an appeal, that a fated parish- majority of the judges having been of 
joner could- be compelled to give evi- opinion, that a witness was compellable 
dence which might tend to charge his to answer such questions by the con>- 
parishi Rex v. St. I/nvrence Win- non Jr.v. Lr-rd Melville's case. 

“ to 
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" to the rates, the parties grieved, and are all directly 
44 and immediately interested in the event of the proceed- 
44 ing, by which the maintenance of the pauper is to be 
44 fixed on them, or removed from them, as well as the costs. 

44 It is a long established rule of evidence, that a party 
44 to the suit cannot be called upon against his will by 
64 the opposite paity to give evidence, and we think that 
46 the late act of the 46th of the King does not break in 
44 upon this rule. That act takes away the right of ob- 
* 1 * * * * 6 jecting by reason only, or on the sole ground, that tlie 
44 answering the question may establish, or tend to cstab- 
44 lish that the witness owes a debt, or is otherwise sub-, 

66 jcct to a civil suit. But that is not the ground of the 
44 present objection ; nor docs it appear to us to have been 
44 the intention of the legislature, by this act of parlia- 
44 ment, to alter the situation of parties to a suit or pro- 
44 cecding ; more especially in a proceeding such as the 
44 present, where the situation of the person proposed to 
46 be examined did not bring him within the words of the 
44 act, nor the inconvenience intended to be remedied by 
"it.” (1) 

It followed as a consequence from this determination, Decl.ir.uions 
of his being quodamodo a party to the suit upon an ap- ® v,dcncc * 
peal, that the declarations of such a parishioner, made at 
the time he was a rated inhabitant, may be given in evi- 
dence in a question of settlement against his parish. (2) 

And it is by no means necessary, in order to make such 
declarations evidence, that' he should first be called as 
a witness and refuse to be examined. (3) 


Also when in an appeal between the parishes of M.&T. interest 
against an order of removal, evidence was given by the ingTh/tri^i. 


(1) Rex v. Woburn, I o East, 395. 

(a) Rex v. Hardwicke, 1 1 East, 578. 

But unless the opposite party fixst of- 

fered to call such inhabitant as a wit- 

ness, which was objected to, the ma- 
gistrates should not in ordinary case* 

give any weight to more declarations 


of that kind ; though there may be 
occasions where the declarations of 
such a party wonld have great weight. 
Per Bayley, J. Ibid. But see post. (3) 
also Hart v, Horn, % Camp. 492. 

(3) Rex v. Whitley, laiwer, Trin. 
53 Oeo. III. 1 Manifest Sclw. MSS. 

appel- 
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appellants to shew the pauper’s settlement in R. a third 
parish, a rated inhabitant of R. could not be called to dis- 
prove that fact, and shew that no settlement was gained 
there. For the object of his evidence is to fix the 
pauper in T., which, when fixed, would conclude the 
question of his settlement as to* all other parishes at that 
time, and he could not afterward be removed to R. in 
respect of any previous settlement. He is therefore di- 
rectly interested, because his evidence is to relieve his 
own parish from the burthen of maintaining the pau- 
per { I ). But no person is bound to answer a question 
which may tend to criminate himself or subject him to a 
penalty. (2) 


ranker a It is evident from these rules that the pauper is m most 
when master cases a good witness as to the circumstances respecting 
* ot * his settlement (3) ; but his master in some may not. 


Credit of A witness, although competent, may be unworthy of 
attacked credit, either from his general character, or having given 

ported^" a ( ^®* erent account of the transaction previously, or from 
many other circumstances. Witnesses may be called to 
discredit him from general character, as if they will swear 
from the knowledge they have of him, that they would 
not believe him upon his oath. But they must not give 
evidence as to a particular fact, for the man cannot come 
prepared to justify it (4). A party may give general evi- 
dence to support the character of his own witness, but 
cannot produce it to discredit him, “ for that would be 
u to enable him to destroy the witness if he spoke against 
“ him, and to make him a good witness if he spoke for 
“ him, with the means in his hands of destroying him if 
“ he spoke against him.” (5) 

(1) Rex' v, Terrington, 15 East, ( (5) Hard we 11 Jarman, Taunton 

471 * Spring assizes, 1789. cor. Butler, J. 

(a) Rex v.Portsea, Burr. S. C. 834. Hasting’s Cas. per Lord Chancellor, 

(3) Per Ashum, J. Rex w. Eris- xi June, 1789. In Dorn. Proc. ia 

well* 3 Term Rep. 710. Mod. 375, Adams <0. Arnold, Bull. 

(4) BulL L. . P. 29. L. N. P. 297. 


“ But 
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u But if a witness proves facts in a cause which makes 
“ against the party who called him, yet the party may 
“ call other witnesses to prove that those facts were other- 
“ wise : for such facts are evidence in the cause, and the 
iC other witnesses are not called directly to discredit the 
t( first witness, but the impeachment of his credit is ac~ 

“ cidental and consequential only.” ( i ) 

Also a witness cannot be examined to any collateral 
independent fact which is irrelevant to the matter in 
issue, for the purpose of having him contradicted by 
another witness, in order to discredit the whole of his 
testimony. (2) 

A further question has been made, how far the pau- p auper * , 
per’s examination respecting his place of settlement taken examination 
before a magistrate upon oath, or a declaration of his to 
the like effect, could be received in evidence, in the event 
of his death, insanity, or being beyond the reach of judi- 
cial process. 

It seems to have been the ancient practice of most 
quarter sessions to admit these declarations as evidence ; 
and the court of king's bench was formerly of opinion 
that they were rightly received, considering it as one of 
the excepted cases in which evidence tipon hearsay 
might be given. (3) 

These 

(1) Bull. L. N.P. 297. on his death bed, told his wife that 

(2) Spenceley v, De Willot. 7 East, she and her children would belong to 

108. and prove their settlement in the 

(3) Rest v. Nuttley, Burr. S. C. parish of R. Buller J. “ No argu- 
701. Rex *>. Greenwich, Burr. S. C. ment has been urged against receiving 
243. Rex v. St. MichaePs Bath, lb. the declaration of the husband on 
73 1. Rex v . Creech St. MichaePs, lb. his death-bed. From the awful situa- 
761. Rex <r. Holy Trinity in Ware- tion in which the party speaks, such 
ham, Cald. 141. 2 Bott, 362. PL 390. testimony is uniformly received, in 
Rex v. St. Sepulchre*s, Cald. 547. criminal cases, and is consequently 
Rex v. Bury, Cald. 482. I. H. while admissible here/* Rex v. Bury, Cald. 

4 86. 
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Nor his de- 
clarations. 


Examina- 
tion under 
Mutiny 
Act. 


Of the Proofs necessary to suppor t 

These points were afterwards elaborately discussed 
in the case of Rex v, Eriswell (i), when the judges were 
divided in opinion. It has however been subsequently 
determined, and must be now considered as settled law, 
that neither the ex parte examination of the pauper, taken 
in writing on oath before two magistrates, whether for 
the purpose of inquiring into his settlement (2), or of re- 
moving him (3), are admissible in evidence upon a ques- 
tion of settlement; and this, whether the pauper is 
insane (4), or has absconded (5), or is dead (6) ; and 
hearsay evidence of the pauper’s declaration as to his 
settlement are equally 'inadmissible under any circum- 
stances. (7) 

But examinations before two magistrates are made evi- 
dence of settlement by the mutiny act (8 ', and the ori- 
ginal 


486. Such a dccl.iration was ad- 
mitted also in Appotcns v. Dun swell. 
aBott, Bo. PI. 116. and see Wright 
ex dem. Clymer v. Littler, 3 Burr. 
1244. x Black. Rep. 345. 6.C. Also 
a case cited by Lord Ellenborough, 
where Heath, J. admitted evidence, 
that the attesting witness had, in his 
dying moments, begged pardon of 
heaven for having been concerned in 
forging the bond,^ Aveson v. Lord Kin- 

niard, 6 East, 195. But where a person 
speaks in the abstract to his settle- 
ment, his declaration goes to a question 
of law as well as a matter of fact. 

(1) 3 Term Rep, 707. 

(2) Rex v, Eriswell, ante, (1). 

(3) Rex v. Nuneham Courtney, 

1 K sr, 373, jind the cases cited in the 
following notes,. 1 

(4) Rex v. Eriswell, ante, (1) 

(5) Rex v. Kune, ham Courtney, 

»me, 0). 


( 6 ) Rex v. Ferry Frysjone, 2 East:, 
54. Rex v. Abergwilly, ib. 73. 

(7) See the cases cited, ante, n. (a), 
( 3 )> ( 5 )> (6)* Rex v. Chadderton, 2 < 
East, 27. wherein the declarations on 
a mother to her son, that she had been* 
relieved by the parish of C. were held 
not to be admissible in evidence after 
the mother's death, Rex Erith, 
ante, 293. et seq. 

(8) Sect. 33. enables two or more 

justices for the county, where any non- 
commissioned officer or soldier shall 
be quartered, in case such officer or 
soldier has either wife or child or 
children, to cause such officer or sol- 
dier to be summoned before them in 
the place where they are quartered, 
in order to make oath of the place of 
their last legal settlement ; and such 
pprspns are directed to obey such sum- 
mons, and to take oath accordingly. 
And such justices are there by requested 
ta 
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ginal examination has been held admissible in evidence as 
well as the attested copy (i) ; but no other attested copy 
is legal evidence while the original is in existence, except 
that given to the soldier (2), and when produced, they 
must be proved and authenticated in the same manner as 
other written instruments. (3) 


Evidence of the master’s declarations after his death, 
are equally inadmissible as to the pauper’s having been 
hired as those of the pauper. (4Y 


to give, an attested copy of such afli- 
davit to the person waking the same, 
to be by him delivered to his com* 
manding officer, in order to be pro- 
duced when required, which attested 
copy shall be at any time admitted in 
evidence as to such last legal settle- 
ment before any of his majesty's jus- 
tices of the peace, or at any general 
quarter sessions of the peace ; pro- 
vided always that ill case any such 
officer or soldier shall be again sum- 
moned to make oath as aforesaid, 
then on such attested copy of the oath 
by him formally taken, being pro- 
duced by him, or by any other persdn 


on ms behalf, such officer or soldier 
shall not be obliged to, take ahy other 
or further oath with regard to his le- 
gal settlement, but shall have a copy 
of such attested copy Of examination, 
if requit ed. 

(r) Rex <v Warley, 6 Term Rep. 
534. Rex v. Billon, 1 East, 13. But 
see Burdon v. Richets,z Camp. N. P. 
121. 

(1) Rex v. Clayton Le Moots, 
5 Term Rep. 704. 

(3) Rex v. Bilton, ante, n. (1). 

(4) See Rex *\ Lyth, 5 Term 

kep. *47* 
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11 & 14 C. 
11. c. 12. 

2 W. & M. 
c 11. 


\pprentice 
need not be 
unmarried, 
Kc. 


Cannot gain 
aettlement 
but as ap- 
prentice. 


CHAPTER XXL 

Oj Settlement by Apprenticeship. 


SECT. I. 

Division of the Subjc<&gnd general Hides respecting it. 


J^OTHING more was required to settle an apprentice, 
by 13 & 14 Car. II. c. 12. than a residence of forty 
days(i). The 3 Will. & Mar. c. 11. exempts him from 
the necessity created by different statutes, that he should 
give notice of his inhabitancy. It enacts, that “ if any 
“ person shall be bound an apprentice by indenture, and 
“ inhabit in any town or parish, such binding and inliabi- 
“ tation shall be adjudged a good settlement, though no 
“ such notice in writing be delivered and published.” 


An apprentice is not encumbered like an j^red servant, 
with the condition, that he shall be unmarried (2), and 
without emancipated children when he makes the con- 
tract. 


It is sufficient if he is bound as an apprentice, and in- 

habits the town or parish in that capacity. 

But as he is enabled to acquire a settlement by these 
means, he is fettered from gaining one in a capacity which 
is inconsistent with the relation he lias covenanted to 
stand in towards his master. 


(1) Ante, Chap. xvi. p. 252. et seq. 

(2) Titchfield v. Milford, Burr. S. C. 511. 


This 
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Of Settlement by Apprenticeship. 

This is most clearly stated by Lord Kenyon, in what 
he considers as u axioms in this branch of settlement 
“ law.” His words are : u It is clear that, in general, 
“ an apprentice is not capable of contracting the relation 
€t of servant (or apprentice) to any other master, until 
4t the end of the term for which he was bound. But it 
<£ is equally clear, that if the master and apprentice put 
“ an end to the apprenticeship by mutual consent, it is 
“ the same as if the indentures had never been executed, 
44 and the latter may gain a settlement by hiring and ser- 
44 vice (or under a new indenture of apprenticeship) (i) 
“ with any other master, before the expiration of the 
64 time which he was bound to serve as an apprentice. 
<£ Then there is a third case, that is where the apprentice 
“ leaves his master and enters into the service of another, 
44 if the indenture still subsist, he is not sui juris, but is 
44 incapable of gaining a settlement by serving another 
46 master, unless he serve with the consent of his former 
44 master, and in such case he gains a settlement, not as 
44 an hired servant, but as an apprentice.” (2) 

These rules depend upon the incapacity to make a new 
contract while the indentures continue, and respect an 
apprentice regularly and effectively bound. 

But although the parties intend a contract of appren- 
ticeship, it will not enure as such if defective in substance 
or in form. Another rule is applicable therefore to per- 
sons in this situation, viz. That 44 where a contract 
44 clearly appears to be intended as a contract of appren- 
44 ticeship, and not as one of hiring and service as a ser- 
44 vant, it shall not, if defective as a contract of appren- 
“ ticeship, be converted into a contract of hiring and 


(1) Rex v Weddington, Burr. (a) Per Lord Kenyon ,C.J. Rex*. 
$. C. 746 * Chipping Warden, 8 Term Rep. 108. 
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“ service, so to gain the party a settlement as a ser- 
vant ”(i) 

For all the statutes acknowledge a distinction between 
the condition of an apprentice and that of an liirpd. 8er r 
vant, and the 3 W. & M. c. 11. regulates them by 
very different provisions. It is but reasonable, therefore, 
that “ if the parlies cannot avail themselves of the con- 
“ sequences of the condition in which they intended to 
“ stand, they shall not be put into another, in which they 
“ did not mean to place themselves.” (2) 

The foregoing rules neither admit of modification nor 
exception, and this brand) of settlement law may, with 
reference to them, be distributed under the following 
heads : 

\st. The binding necessary to confer a settlement by 
apprenticeship. Under this head will be considered the 
distinction between defective contracts of apprenticeship 
and effective contracts of hiring and service. 

2d, By what means indentures of apprenticeship are 
put an end to, so as to restore to the apprentice his 
capacity of entering into a fresh contract, under which 
a settlement can be acquired. 

Further, as the party must inhabit the town or parish 
as an apprentice, what shall be considered as an abiding 
m that capacity ; or in other words — • 

3d, Of die service necessary to confer thef Settlement. 

4th, Of the residence by, and place in which a settle- 
ment is gained. 

(i'j Verba I.c Blanc, J. Rex v. (2 Vc^ba Lord Kenyon, C. J. Ib. 
Lain Jon, 8 leim P„ep 379. Ante, 

1 3. et sou 
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SECT. IL 

Of the binding necessary to gain a Settlement by Appren- 
ticeship. 

Apprentices are bound, ist, By voluntary consent. How bound, 
without the intervention of parish officers ; and this is 
usually under 5 Eliz. chap. 4. 

2d, By virtue of the power given to parish officers by 
43 Eliz. chap. 3. in which case they are called parish 
apprentices. 

Neither statute was enacted with a view to settlements. Design of 
The first was designed to regulate trade, and the latter, tllesututcs - 
to instruct and maintain children actually settled and 
recognized as parochial poor. But a settlement may be Settlement 

. . 1. 1 . 1 1 1.1 . by binding 

gamed, not only by a binding under either, but likewise not undei 
by a voluntary binding, although not within the 5 Eliz. eitllcr * 
chap. 4., as also by one under 43 Eliz. c. 2., where the 
directions of that act are not literally fulfilled. The 
reason is, that some deviations from these statutes render 
the instrument void, while others make it only voidable. 

If void, no settlement can be acquired under it; if void- 
able, it is otherwise. Because, in the first case, the deed 
is bad as to the whole world, and for all purposes what- 
ever; but, in the latter, it is only to be avoided at tllC 
election of the parties, and no other person can take 
advantage of the defect. The validity of in lentures, so 
far as respect questions of settlement, depends upon the 
foregoing rule. 

The 3 Will. & Mary, c. 11. s. 5. requires, in con- 
formity to 5 Eliz. c. 4. that the binding shall be by in- t ure. 

VOL. 1. g g dentures 
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dentures ( i ), i. e. by deed indented; a deed “ being a 
“ writing sealed and delivered by the parties (2).” Under 
this act it was necessary that the instrument should be 
actually indented (3). But 3 1 Geo. II. c. 1 1. enacts, that 
no person who shall be bound an apprentice, by any deed, 
writing, or contrract, not indented, being first legally 
stamped, -shall be liable to be removed from the place 
where he was so bound, and resident forty days, by vir- 
tue of any order of removal, or order of sessions, by rea- 
son of such deed, writing, or contract not being indented 
only. 

But this act docs no more than cure the want of 
indenting. The binding must still be by deed. It 
must therefore be in writing, and have the other for- 
malities of a deed (4). The pauper II. E. was placed 
out by the parish officers to a parishioner, under the 
following agreement, written in a leaf of the parish 
book : “ August 7th, 1 774. At a general meeting held 
“ at the parish of B. this day, it is agreed, that R. F. 
“ shall take IT. E. and maintain her after the manner 
“ of an apprentice, from this day until Michaelmas 
“ 1783 ; R. F. to have 20]. with her, and at the ex- 

piration of her said time, to double clothe her : wit- 
u ness my hand, R. F.” She served a year and a half, 
but was held not to have gained a settlement as an 
apprentice, for the binding was not by deed, and having 
served as an apprentice , it could not be construed into 
service as an hired servant. (5) 

(*) This latter act seems only to (4) Rex r. Mawman, Burr. S. C. 
refer to binding persons under age, 290. Rex v. Stratton, Burr. S. C. 
which, if done by deed, poll is bad. 272. Rex v. Whitechurch Cannoni- 
Stnilh v. Birch, i Sess. Ca. 222. corum, Burr. S. C. 540. Rex. v. 
a Bott, 523. PI. 706. Margram, 5 Term. Rep. 153. 

(2) 2 Black. Com. 295. (5) Rex v. Ditchingham, 4 Term 

(3) Rex t. Mellingham, a Bott, Rep. 769. 

7©. PI. 40CX x Sess. Ca. 417. 


Both 
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Both master and apprentice should be parties to the 
deetf ( i ). An indenture was entered into and executed 
by the master and the father of II. then fourteen years 
old, to teach him the art and mystery of weaving, for 
five years. H. was no party to the indenture, and his 
father entered into no covenant that lie should servo, &c. 
The court held this not to be a binding by indenture, and 
that service under it did not give a settlement. (2) 

So also when a girl 23 years old was put apprentice 
by her lather-in-law with her own consent, and was 
present at the making of the agreement, but the in- 
denture was only executed by the master and father-in- 
law, and was never tendered to her for the purpose, 
though she lived nearly 12 months under it. The court 
asked whether it was possible to maintain this to be a 
competent binding of an adult, who was 110 party to the 
indenture. (3) 

. But the master’s condition is immaterial, if the binding 
is without fraud. 


Thus a female may be bound apprentice by the parish 
to a day-labourer, to learn the art and mystery of 11 house- 
wife (4). So it will be good, although the apprentice is 
bound to a master who has no right to take one under the 
statute (5). And the age of the master or servant is im- 
material. A father, whose child was eight years old, 
agreed with M. H. to bind him to her son aged fourteen, 
and residing in her house as part of her family, without 
habitation or business of his own ; the pauper was bound 


(1) See case of Chesterfield, a Salk. (4) Rex v. St. Margaret’s Lincoln, 
4 79. ; and Rex v. Ditchingham, ante, j Bott, 613. 

450.i1. (5). (5) Anon, a Bctt, 370. PJ. 397 

(a) Rex a/. Cromford, 8 East, 25. and post. 452. n, fx). 

(3) Rex -r. Ripon, 9 Easr, 295. 
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accordingly with his own free will. He gained a settle- 
ment by serving under the indenture, for it was ndfc ab- 
solutely void ( i J. So in the case of a parish apprentice, 
it was no objection that the child was only eight years 
old (2) ; or put out by the parish officers to a master 
residing in another parish (3) or county {4), who conse- 
quently could not be compelled to receive him. And the 
binding seems equally good, although the apprentice is a 
minor, and his parents’ consent does not appear; because 
an Infant may make an indenture for his own benefit. (5) 

But although the master and apprentice mustbe parties 
to the deed, yet the settlement is not prevented by the 
master’s neglect to execute, provided the apprentice is 
bound ( 6) ; and the law is the same whether it be a parish 
or a voluntary apprentice. 

The original indenture was properly executed by all 
the parish officers, and allowed by two justices. The 
counterpart was also allowed by the same justices ; the 
master executed neither, but accepted the indenture and 
the pauper ; the latter gained a settlement by service 
under this apprenticeship, although the matter had not 
signed the counterpart, pursuant to 8 & 9 W. III. c. 30. 
s. 5. For the binding was authorized by 43 Eliz. c. 2. 
s. 5. long before the act requiring a counterpart. That 
act was only made to remove the doubt whether persons, 
tp whom poor children were to be bound, were compella- 
ble to receive them, and subjects the master to a penalty 
upon his refusal, but in no other respect confirms the 

(1) Rex v. St. Petrox, in Dart- ham, post. 453. (3). Rex v. Saltern, 
mouth, 4 Term Rep. 169. 1 Const. 613. PI. $86* 

(a) Rex */. Saltern, Cald. 444. (5) Newberry v. Sr. Mary’s, Fol. 

' (3) Rex v. St. Margaret’s Lincoln, 154. 

ante, (3 5 • (6) Rex v. St. Peter's on the Hill, 

(4) Rex v, St. Nicholas in Notting- % Bott. 377. PI. 403. x Bott. 544. 

P». 74 5 . 


power 
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ppwer of binding, which was already established ( i ). 

Tl\e law is the same if the indenture is duly sighed by 
the master and reputed parent, but not by the appren- 
tice (2), or only by the master and parish officers when 
he is put out by the parish (3) ; for his consent shall be 
implied if he lives under the binding (4), even where he 
was originally carried to the master by his parent against 
his consent. (5) 

v So likewise, if {in infant is not bound for that time 5* Tyne of 
which the statutes direct him to be, it does not affect the 
settlement ; for it only renders the indentures voidable at 
the party’s election. 

The 5 Eliz. c. 4. s. 2 < 5 . directs, that the binding in Less than 
such cases as are within the act, shall be for seven years; q^dTby 
and sect. 41. declares, that all indentures, &c. for hiring, *wtute. 
letting, or keeping an apprentice, otherwise than is by 
that statute ordained, “ shall be clearly void in the law 
“ to all intents and purposes/ 5 Yet it is held, that a 
binding for a less time, as lour years, confers a settle-* 
ment For this section does not make the indenture void, 
but only voidable, if the parties themselves think fit to 
take advantage of it (6). So 43 Eliz. c. 2. s. 5. enacts, 
that male apprentices shall be bound out by the parish till 
the age of twenty-four (7). Yet a binding till twenty- 
three (8) or twenty-one confers a settlement; for the sta- 
tute is only directory, and not compulsory in tills re- 

(i) Rex v. Fleet, Cald. 31. (6) St. Nicholas •*. Sr. Peter’s, 

(a) Rex v. Badby, i Bott, 547. Burr. S.C.91. Rex */. Gainsborough, 

PI. 746. But the point was not made. 1 Bolt, 546. P). 745* post. Rex v. 

(3) Rex v. St. Nicholas in Not- fevered, Cald. 26. S. C. 16 East, '27. 
tineham, 2 Term Rep. 716, Rex v. Grey v. Cookson, ISid. 13. 

Woolstanton, 1 Const. 606. PI. 8; 6. (7) But this is altered to the age of 

(4) Ante, n. (3). 21, by 18 Geo, HI. c.47. 

(5) Rex v. Woolstanton, 1 Const. (8) Rex v. Chalbury, 1 Bott, 610. 

606. PI. 876. PI. 848. 
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spect (0* The same act directs, that women children put 
out by the parish shall be bound till they “ shall come to 
« the age of one and twenty years, or the time of their 
“ marriage.” But a girl bound out by the parish to serve 
“ for a longer' period than the statute authorizes, viz. 
“ until she should have accomplished her full age of 
“ twenty-one years,” omitting the alternative of marriage, 
thereby acquired a settlement. For the indenture is ©ot 
void, nor voidable by any but the parties themselves. (2) 

It is said further, that an indenture is good under that 
act, although it covenants for no certain time. (3) 

The remaining statutory provisions which respect ap- 
prentices, do not, at least in general, touch or affect the 
question of settlement. Thus 7 Jac. I. c. 3. s. 2. re- 
quires, that all corporations of corporate places ; and in 
towns and parishes not incorporate, that the parson or 
vicar thereof together with the constable or constables, 
the churchw arden or churchwardens, collectors and over- 
seers for the poor, shall have the nomination and placing 
of apprentices, where money lias been given for binding 
out a number of the poorest sort of children unto need- 
ful trades and occupations. A binding out of a charity 
fund of this sort was held sufficient, although" made by 
the churchwardens mid overseers, without the parson. (5) 

So one bound apprentice to a mariner was held settled 
by service under his indenture, although not inrolled in 
the town where the apprentice was then inhabiting, nor 
m the next incorporate town to his habitation, pursuant 

(1'; Res v. Woolstanton, 1 Bott, (3) Rex v. Woolstanton, ante, 453. 
010. rt 849. «, (5). 

(2) Rex %\ St. Petrox, Barr. S. C. (4) Rex v. CMburv, 1 Bott, 64.3. 

348. n. 89s. 

16 
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to 5 Eliz. c. c. s. 12., nor with the collector of the cus- 5 E,,Z - c - s* 

J s.12. 

toms, pursuant to 2 &3 Aune, c. 6 . (1) 2^3 Anne, 

c. 6 . 

The indenture of apprentices who are pul out by the 7\ Par,sh 

• 1 , . 1 . . . . ' , . indenture, 

parish, varies but little m substantial particulars from 

those under which minors are bound by their own free 

will, with their parents’ consent. (2) 

The chief differences are, 1st, that the parish officers Oflicei* 
must be parties to the parish indenture. The 43 Eliz. Fruei ‘ 
c. 2. sect. 6 . required that poor children should be bound 
out apprentices by the said churchwardens and overseers 
or the greater part of them ; and as the act required at 
least two overseers in every parish, besides the churchwar- 
dens, a binding by two persons styling themselves church- 
wardens and overseers, who had been appointed over- 
seers, while one of them was churchwarden, was void, 
and no settlement could be gained under it; for the 
statute requiring that the aggregate body shall consist 
of more than two persons, although a majority might 
act, there was not a competent compulsory binding by 
competent persons as required by the statute. (3) 

But the ill consequences which, it was apprehended, jrO. m. 
might result from this construction of the statute, have c * 
been remedied by the 51 Geo. III. c. 80. passed imme- 
diately after the foregoing decision, which, after re- 
citing that in divers small parishes tw o persons only have 
been appointed to act in the capacity of church- wardens as 
well as overseers, and that divers indentures for binding 
parish apprentices have been executed and signed by 

(1) Rex v. Gainsborough, Burr. c.57. 42 Geo. III. c. 46. for which 

S. C. 586. see the Appendix. 

(2) The statutes which regulate (3) Rex v. All Saints, Dei by, 

parish apprentices are, 43 Eliz. c. 2. 13 East, 143. See also Rex v. Clif- 

U9 W. 111 . C.3C. 18 Geo. III. ton, 8 East, 332. Rex v Hinchley 

c.47. 20 Geo. III. C- 36. 32Oeo.HI. 12 East, 361, 

q a 4 such 
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tticb two persons* purporting to be the* 
and overseers of such two parishes, but by. reason that 
the said indentures liave not been signed by chstinct 
persons or churchwardens and other distinct persons as 
overseers, the said indentures have been or may be 'deem- 
ed to be void, enacts, “ That all indentures for the 
binding of parish apprentices, which have been ; hereto- 
fore executed and signed by two persons only, acting or 
purporting to act in the capacity of churchwardens, as 
well as overseers of the poor, and also all such inden- 
tures as shall have been so signed, shall be considered as 
good, valid and effectual as if the same had been exe- 
cuted and signed by distinct persons as churchwardens, 
and distinct persons as overseers of the poor.” 


Assent of 
justices. 


2d. The 43 Eliz. further requires that the binding 
shall be by the assent of two justices, which must be 
given in each other's presence, or the binding is void. 
“ For in such a most serious subject as this, the legist 
“ ture intended, that the magistrate should have a check 
u and controul over the parish officers, and they are 
“ called upon to examine, with the most minute and 
“ anxious attention, the situation of the master to 
M whom the apprentices are to be bound, and to exer- 
" cise their judgment solemnly and soberly, before they 
(t allow or disallow the act of the parish officers ; for 
i( which purpose it is necessary that they should con- 
u fer together;' (i ) But it is sufficient although one ma- 
gistrate signs the indenture when alone, provided he is 
present afterwards when the other signs it, for the assent 
of the first is also given at that time (2). As far as the 
matter can be traced, the assent of the justices has been 
always signified by signing (3): and when the master 

has 


(1) Rex v. HamsialJ Redware, (3) Per Buller, J. Rex v. Saltern, 
3 Term Rep. 380. Cald. 444. But WiUes, J. was of 

' (%) Rex v. Wmwick, 8 Term opinion, that as the statute prescribes 
Rep. 454. neither the time nor mode of assent, 

it 


& 
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has executed the counterpart, he shall not be admitted 
afterwards to give evidence, that at the time of the 
execution it was signed only by one justice. ( i ) 

But the assent of the justices is only necessary where Voluntary 
the minor is put out by the parish. It is not so when a p a "p"® ^ 
poor person underage binds himself voluntarily as an 
apprentice; for 43 Eliz. c. 2 . only extends to cases where 
a poor child is put out in a compulsory way. (2) 

Indentures of apprenticeship must be properly stamp- 8- Stamp* 
ed(3). These stamps were of two kinds previous to ° n 
44 Geo. III. cap. 98. 1. The duties laid upon the deed 

itself by virtue of the general stamp acts : which were, 

“ where the apprentice was bound out by the parish, 
sixpence : On all others where a sum or value, not ex- 
ceeding ten pounds, was given or contracted for, with 
or in relation to the apprentice, twelve shillings : And 
where the apprentice fee exceeds that sum or value, an 
additional twenty shillings.” And the indenture not 
only required a stamp, but it must be that particular one 
which is appropriate to deeds of this species (4), or else 
one which, though of a different nature, is at least 
equal in amount, and the component parts of which were 


it may be well enough if given at any 
time before the sessions; and per 
Ashhurst, J. I don’t know that we are 
bound to say what the statute has not 
siid, that it is necessary for the two 
justices to assent before the binding. 
Qujere whether, if the justir s had 
expressly assented when met together, 
the binding would nor be good,although 
they signed the indentures when apart 
from cash other ? See Batty v, Griesly, 
Easter, 47 Geo. Ilf. ante, 50. and 
Rex Winwick, ante, 456. {%). 


(1) Rex v. Saltern, ante, 456. (3). 
(Z) Rex v. St. Mary’s, Reading, 
I Bott, 6c 9. PI, 845. 

(3) Salford v. Stanford, 2 Bott, 
370 PI. 329. Rex v. Holbeck in 
Leeds, Burr. S. C. 108. Rex v. 
Llanvair Dyflfryn Clwyd, Burr. S. C. 

136. 

(4) Robinson v, Dryborougb, 6 
Term Rep. 317. Farr v. Price, 
x East, 54. Chamberlain v. Porter, 
New Rep. 30. 
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applicable in corresponding proportions to the same 
funds as those to which the proper stamp was appro- 
priated by the legislature. ( i ) 

Wint of Although the want of this stamp is a fatal objection 
Turfed. h ° V continues, and renders the indentures void and 

unavailable in evidence (2), yet the defect can be cured 
by getting the instrument properly stamped. This may 
be done by paying the duty, together with a penalty for 
neglecting to have it done within the time limited by the 
legislature. 

The other duty upon these indentures was imposed by 
8 Anne, c. 9. s. 32., which enacts, that the sum of six- 
“ pence for every twenty shillings of every sum of fifty 
u pounds or under ; and one shilling for every twenty 
“ shillings of every sum amounting to more than fifty 
“ pounds, which shall be given, paid, contracted or 
46 agreed for, with, or in relation to every clerk, ap- 
“ prentice, or servant, which shall in the kingdom of 
“ Great Britain be put or placed to, or with any mas- 
“ ter or mistress, to learn any profession, trade, or 
“ employment, and proportionally for greater or lesser 
44 sums, shall be paid by the said master or mistress 
“ respectively.” 

35 * By sect. 35. the full sum received or contracted for is 
to be inserted in words at length, in the indenture or 
writing containing the covenants, &c. relating to the 
service, or the master or mistress shall forfeit double the 
sum, and the instrument shall bear date upon the day of 
the execution. 


9. Stamp 
for appren- 
tice fee. 

8 Anne, 

C. 9« 8 . 32. 


(1) Taylor v. Hague, 2 East, 414. (2) Rex v. Llanvair Dyffryn Clwyd, 

5 *e 37 Geo. III. c. 46. 41 Geo. III. Burr. S. C. 236. Rex <v. Highnam, 
c. 22. Cald.491. 


By 
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By sect. 36. two stamps are to be provided, one for Sect. 36. 
the duty of sixpence, and the other for that of the shil- 
ling, with one of which the indentures or other writings 
shall be stamped, according to the amount of the sum 
given or agreed for. 

Indentures signed in London, Westminster, or within Sect. 36. 
the bills of mortality, shall be stamped within one month 
after date. 

Every indenture entered into elsewhere ill Great Bri- Sect. 37. 
tain, shall be either stamped within two months, or 
brought within that time to some collector or officer, 
appointed for the management of these duties, who shall 
endorse a receipt for the duty paid, in words at length, 
bearing date 011 the day of the payment. 

By sect. 38. where the endorsement is made within Sect. 38. 
fifty miles from the bills of mortality, the indenture shall 
be stamped within three, and if at a greater distance, 
within six months after the date, or making thereof. 

By sect. 39. all such indentures or writings, as afore- Sect. \j. 
said, wherein shall not be truly inserted and written the 
full sum and sums of money received, with, or in rela- 
tion to such clerk, apprentice, or servant as aforesaid, 
or whereupon the duties payable by this act shall not be 
duly paid, or lawfully tendered, or which shall not be 
stamped, or lawfully tendered to be stamped, according 
to the tenor and true meaning of this act, within the re- 
spective times herein for that purpose severally and re- 
spectively limited, shall be void , and not voidable in any 
coart or place , or to any purpose whatsoever , and the 
clerk or servant whom the same shall concern or relate 
to, shall in such case be utterly incapable of being free 
of any city, town, corporation, or company, and of fol- 
lowing or exercising the intended profession, trade, or 

employ- 



460 Of the Binding necessary to gain 

employment, any charter, law, or custom to the con- 
trary notwithstanding. 

Sect. 40. Sect. 40. Provided always, that nothing in this act 
contained shall be construed to extend to charge any 
master or mistress with the payment of any of the said 
duties, in respect of any money by him or her received 
with any apprentice or servant, who shall be put or 
placed out at the common or public charge of any parish 
or township, or by or out of any public charity, or to 
require the stamping with any such new stamp, as afore- 
said, of any indenture, articles, covenant, or contract 
relating to such apprentice or servant as last mentioned; 
any thing herein contained to the contrary notwith- 
standing. 

Sect. 45. Sect. 45. Where any thing or things, not being law- 
ful money of Great Britain, shall directly or indirectly 
be given, assigned, conveyed, delivered, contracted for, 
or secured, to or for the use or benefit of any master or 
mistress, with or in respect of any such clerk, apprentice, 
or servant, for whom a duty is chargeable by this act, 
the duties hereby granted and last mentioned shall be 
answered and paid for the full value or values of such 
thing or things, and the same duties for the said values 
shall be secured and answered in die same manner and 
form, and under the like pains, penalties, forfeitures, 
and incapacities, as are before in this act provided for 
securing the said rates upon monies given or paid* or 
agreed to be given or paid, with such clerks, appren- 
tices, or servants as aforesaid. ( 1 ) 

(1) The foregoing clauses respect tures stamped, under particular enr- 
the duty as it affects the validity of the cumstaqces, and upon certain con- 
indentures upon which the settlement ditions. But it seems unnecessary to 
depends. There are other sections as state them here, as they do «t> t affect 
well at subsequent statutes which en- the question of settlement. Such are 
force penalties on the master for 18 Geo. If. 0. 22. ss. 24. 26. 

neglecting to pay the duty, and give 20 Geo. II. c. 45. 6 % 7, 8. 

the apprentice time to get his inden- 5 Geo. HI. c.46. s».x8, 19. 41. 

12 This 
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TTus duty must be paid, where a fee of twenty shil- 
lings or more is given to the master ; and if a proper 
stamp is not affixed, in pursuance of the statute, the in- 
denture cannot be given in evidence, but is void, and no 
settlement is gained by serving under it. ( 1 ) 

Some indentures however do not require this stamp. Exception* 
as not being within the scope of the act; and others are c 

expressly exempted. ThiA it seems hardly to have re- 1 * Nocon- 
quired a case to determine, that indentures where no sldcratlon * 
consideration money is given with the apprentice, are not 
within the statute. (2) 

So likewise, sums under twenty shillings are exempt a. Under 
from this duty; for the legislature, by fixing it at so a0K ‘ 
much for every twenty shillings, limit that as the smallest 
sum upon which the tax is payable (3). And the inden- Dut y 
tures will not be avoided if the duty is paid on a greater thi™master 
sum than was actually received by the master, although receives, 
sect. 39. requires, that the full sum received shall be truly 
inserted therein ; for this only means that no part of 
what is paid shall be concealed* Thus, where the sum 
agreed to be paid was five guineas, which was inserted in 
the indenture, and the duty was paid on five guineas, 
although in fact only four guineas were paid ; the appren- 
tice gained a settlement under the indentures, because 
the duty was paid on the sum contracted for ; and even 
if four guineas were all the master wa$ to have, still the 
words of the act have been complied with, for the full 
sum paid, and more, has been inserted, and the duty 
paid upon it, and the proper stamp appropriated to this 
description of instruments has been used. (4) 

( 1 ) Cuerden v. Leland, x Butt, (3) Rex v. Yarmouth, Burr. S. C. 

541. PI. 741. Rex v . Ditchingham, 379. Batter v.Faulam, 1 Wils. 129. 
ante, 450. a. (>5). where the turn given was 61). 

(a) Re* w. St. Peter's Chester, (4) Rex v. Keymham, Tria. 

X Butt, 544. Pi 745 ' 44 Q * 9 - III. 5 
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It has been likewise held, that this act applies only to 
money, or things of value received by the master by wav 
of premium for his own benefit ; but that such things are 
exempt from duty, if given solely for the apprentice’s 
use. 


A master refused to take an apprentice because he 
wanted clothes, upon which the grandfather agreed to 
pay the master thirty shillings to clothe the boy, which 
he did, and no mention was made of this sum in the in- 
denture, nor any duty paid ; yet service under this in- 
denture gave a settlement ; for the master was to be con- 
sidered as an agent for the grandfather in clothing the 
boy. The clothing was before binding, and it is only 
putting a boy apprentice ready clothed. The statute 
means money given for the+>enefit of the master, but the 
master here had no benefit ; lid was not obliged to clothe 
the boy before he was his apprentice. ( i ) 

A pauper’s indenture covenanted, that 44 sufficient 
tf meat, drink, apparel of all kinds, physic, surgery, 
44 1 and lodging, and all other necessaries, during the 
44 same term, to be found and provided for the said ap- 
44 prentice by the saidjatkei', which the said father for 
44 himself, his executors and administrators, doth co- 
44 venant and agree to find the said apprentice during 
44 the said term: for which purpose the said master is to 
44 allow him y or them , the sum of four shillings per week, 
44 weekly during the said term.” A proportionable 
deduction of the weekly allowance was further agreed to 
be made 'for voluntary absence. The indenture was not 
stamped with a six-penny or twelve-penny stamp under 
8 & 9 Anne. The court were unanimous, that it was 
unnecessary : for there was nothing before them to shew 
that the four shillings a week was not an equivalent 

(i) Rex v. North Owram, % Str. 1132. Burr. S.C. 1^5. 

Aston 
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Aston J. hinted, that the 45th sect* of 8 Anno, c. 9. 
which says, “ that where any thing, or tilings, not being 
“ lawful money of Great Britain, shall bo directly or 
u indirectly given,” means such other equivalents, as 
a horse, or other valuable thing of that sort, and .did 
not apply to an agreement “ to provide necessaries for 
“ a son.” ( 1 ) 

So a pauper covenanted by his indentures, w that he Apprentice 
“ would at his own oxpence provide for himself meat* 

“ drink, washing, lodging, apparel, and physic, during &c. 

66 the term and there w as a covenant on the part of 
the master to pay the pauper for the first three years five 
shillings per week, six shillings per week for the suc- 
ceeding two, and seven shillings a week for the remain- 
der of the term, with a proviso, that he should not be 
entitled to wages during absence from sickness or negli- 
gence. There was no stamp , and it was held unnecessary 
upon the principle of the last case, that the master paid 
an equivalent, and received no benefit within the mean- 
ing of the statutes. (2) 

In a latter case, it was held that such an agreement Meat, *c. 
Was not subject to the tax, although the master did not ou^stipula- 
stipulate to pay an equivalent for those things which t1on . fo . r an 
he was exempted by covenant from supplying for his 
apprentice. 

A father bound his son apprentice under an indenture 
for four years, to learn the trade of a shoemaker, in 
which was a covenant by the father of the apprentice^ 

“ that he would at his own charge find .and provide for 
“ his son good, competent, and sufficient meat, drink, 

“ and lodging, on every Sunday* in the year, during the 

(1) Rex 9 . Porttea, Burr. 8. C. {%) Rex **. Walton in Le Dale, 

$34* 2 Term Rep. 515. 

“ said 
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“ said term; and would provide him with clothes and 
“ apparel of all sorts, except working aprons and shoes, 
“ and also washing/’ There was also ( inter alia ) a co- 
venant on the part of the master to provide for the ap- 
prentice meat, drink, and lodging, except on Sundays, 
during the term. The indenture was properly executed 
and attested, and written on a five shilling stomp. The 
pauper served under it for four years* for six days and 
nights each week ; and went to his father’s, in another 
parish, every Sunday. The pauper’s father expended 
5I. and upwards in clothing his son and providing meat, 
drink, &c. for him on Sundays during the four years 
under this covenant: for this no additional duty was 
paid according to 8 Anne, c. 9. 


Lord Kenyon, C. J. “ This has been rrxata questio ever 
- c since I came into Westminster-hall; and various opinions 
have been entertained upon it. It is true, that if an in- 
68 denture be taken to the stamp office, they will set their 
value upon every supposed benefit to the master for the 
u sake of the revenue; but that is by no means decisive. 
“ The question depends on the Stat. Anne, c. 9. s. 22. 
u 45. ; the former of which sections imposes a duty on all 
u sums of money given with any apprentice, & c. ; and 
u the latter enacts, that where any thing, not being uio- 
u ney, shall be given, contracted for, or secured, to or 
u for the use or benefit of the master, the duty shall be 
“ paid for the full value of such things, in the same lmm- 
u ner, &c. The latter provision was inserted for the 

“ purpose of protecting the revenue from any fraud which 
“ might otherwise be practised, by the parties giving 
“ something in lieu of money. For if, as in the case put 
by Aston, Justice, a horse, or other valuable thing of 
“ that sort, be given by the friends of the apprentice 
iC to the master, that must be considered to be a benefit 
“ to the master, for which a duty should be paid. It 

“ occurred 
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n occurred to me early in the argument thftt/ iuorder to 
“ see what would or would not be considered as a benefit 
i6 to the master, it was necessary to inquire what wfjrc 
“ the duties that resulted from the bare relation of master 
“ and apprenticed And I think that the statute of 
<§ 8 & 9 W.III.C.30.S.5. throws a great deal of light upon 
w that point; because if, from the time of the statute of 
“ Elizabeth to that time, masters could not be compelled 
u to. provide for parish- apprentices, and that law was 
“ made for the purpose, it shews that the obligation of 
“ providing for apprentices did not result from the mere 
“ relation of master and apprentice ; for if it did, that 
“ part of the statute of Will. III. was unnecessary. The 
“ case of parish apprentices is the only one where an ap- 
“ prentice can be put out nolens volens; all the others 
‘‘ depend on the express stipulations to be made by the 
“ parties interested. It has never been held that the ob- 
“ -ligation of the master extended to the providing of 
46 clothes for the apprentice, and yet 1 cannot distinguish 
“ that from the obligation to provide sustenance: for the 
“ former are equally necessary with the latter; and in 
“ other cases than those of parish apprentices, clothes are 
“ generally provided by the friends of the apprentice. 
“ But if every thing is to be valued, and a duty set upon 
“ it, from which a benefit arises to the master, it might 
“ be equally said, that the earnings of the apprentice 
“ should be liable to the duty. The argument therefore, 
“ that every benefit which the master derives from the 
« apprentice is liable to this duty, by proving too much, 
“ proves nothing. The authority of Aston J. Justice 
“ is in all cases worth resorting to, but particularly /so 
“ in cases of sessions law, in which he was remarkably 
“ conversant. And his opinion, in the case alluded to, is 
“ very strong to this point. I think, therefore, that the 
“ clear meaning of the statute of Anno it, that where 
« money, or money’s worth, is- -given to the master by 
vol. i. hh “the 
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“ the friends of the apprentice, by way of premium, a 
“ duty ought to be paid for it; but, that where meat, 
“ clothes , Ike. are to be provided by the masta (i), no 
“ duty is payable, because there is not any thing given 
“ to theiftaster.”(2) 

In a more recent case, in addition to the pauper’s agree- 
ment, to find himself in clothes, board, washing, and 
lodging, it was stipulated, that the master should $11 ow 
him full journeyman’s wages, and ha\e four-pence out 
of every shilling of his earning. But it was thought too 
clear to admit of argument, that a part of the appren- 
tice’s earnings reserved to the master was not a benefit 
liable to duty under the statute. Foi bjT law, he was 
entitled to the whole, and might rather be said to have 
given up that part which he did not rescue, than to have 
acquired any thing. (3) 

Sect. 40. ekpressly exempts from duty, money given 
with apprentices, in two cases. 

1 st. Where the apprentice or servant is “ put out at 
“ the common or public charge of any parish or town- 
“ ship.” These words compiehcnd not only parish ap- 
prentices, formally bound out by parish officers with the 
assent of two justices, but voluntary apprentices also, pro- 
vided the master’s fee or premium is taken hom the pub- 
lid parish fund. (4) 

The 2d exception is, of money paid ‘/Out of any 

(r) Sic in orig. Qu. If it 'hould not (4) Re* v. St. Petrox in Dart- 
be, by them for the apprentice. month, 4 Term Rep. 19^* The 

(?) Rex tb LeightQn, 4 Term word*, however, of 44 Geo. JIJ. p.98. 
Rep. 732. differ tome what from those of 8 Anne, 

(3) Rex v. Wantage, 1 East, 601. c.9. See post. 474. 

See also Re* v. Bradford, * Moule - * 

and Selw. xjl. post. 


“ public 
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u public cliarity.” The court has given a libefraT con- 
struction to this clause. They have held tlierefcre, that 
it need not be a permanent charity . 

In the parish of St. John’s, Wapping, there was f^yo- Chanty net 
luntary annual subscription by divers of the inhabitants, P erman€iu * 
for putting apprentice, ,boys and girls brought up at the 
parish fbaiity-schooL Four trustees and a treasuiei were 
Annually elected to manage the charity, and u number of 
children were annually bound outv This was held a 
public chanty, and within the proviso. A boy, thorefoi e, 
bound by indenture, whose master received five pounds 
from tlie trustee^ of this charity, gained a settlement, al- 
though not stamped with a stamp, denoting the receipt of 
this duty. For pa Lord Mansfield, this is a public cha- 
rity. It n not niussaiy that it should be a permanent cka~ 
f try. The 1 t a *>on of the distinction between a public and 
private chant) is obvious. A private , charity may be 
calculated to evade the act, winch a public one cannot 
be supposed to be, ( 1 ) 

Neither is the extent of the fund, or number of its extent of 
objects material. The criterion of a public charity, within 
this act, appears to be, that the object of the ehaiity 
should be general, without having any particular indivi- 
duals in contemplation at the time it is created, as othei- 
wise the duty might be easily evaded. 

• 

A woman bequeathed, among other charities, by her 
will, to Clifton, (the palish in which she resided) fifty 
44 pounds, to be given as my brother thinks lit; some of 
4< it to put out children apprentices.” Three children 
were put out by the brother under this bequest. Seven 
pound was given to the master with one of them, and it 
was expressed in the indenture f to be charity-money, but 

i, Rex v Si, Matthew’* Bethnal Gmn, %tr> 8. C. $ 74. 

a h 2 * there" 
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there #as no stamp denoting the payment of the six-pcfmy 
duty, nor was it paid* The court of quarter session 
found that it was a public charity, and that the said le- 
gacy (which ^was charged on lands) was not paid for eight 
years after the wilt was proved, and on that account 
seventy pounds were paid*. It was argued, that this was 
not a public, but a private charity, being left entirely to 
the choice of the testator's brother, whether to put out 
children apprentices with this money or not* But the 
court held it a public charity, end that the pauper gained 
a settlement, (i) 

These statftp duties have been altered considerably by 
44 Geo* HI. chap. 98. It was necessary, however, to 
state the substance of the former statutes, not only be- 
cause all indentures of apprenticeship made prior to the 
toth of October 1804, ate regulated by them, but also, 
because 44 Geo. III. c. 98. provides, that they shall con- 
tinue in force, except so far as any alteration is thereby 
expressly ‘made. (2) 

rr >m io Sect. 1. That, from and after the tenth day of Octo- 
Duuesflc! bbr, one thousand eight hundred and four, all and singu- 
of commit * ar ^ u ^ cp > allowances, discounts, compensations, and 
smn «ri of drawbacks of stamp duties, and other the duties under 
the care of the commissioners for managing the duties 
upon stamped vellum, parchment, and paper, granted 
by any act or acts of parliament now in force, shall cease 
and determine, save and except in all cases relating to 
the recovering, allowing, or paying any arrears thereof 
respectively, which may at that time remain unpaid* or 
to any fine, penalty, or forfeiture, fines, penalties, or 
forfeitures, relating thereto respectively, which shalfhave 

v. Clifton u|*» Duatmore, (3) $tct« 8* post, v 
. Bu*r. & C. 697. 
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beet* incurred at any time before, or on the saiehtenth day 
of October, one thousand eight hundred and four. 

Sect. 2; That, from and after the said tenth day of From o 
October, one thousand eight hundred and four, in lieU 
and instead of the said duties respectively, by tins act re- *' hcduiet 
pealed, there shall be raised, levied, collected, and paid, 
in England, unto His Majesty, his heirs and successors, 
for and in respect of the several instruments, articles, 
matters and things, mentioned, enumerated, and de- 
scribed in flic schedules marked (A) and' (U\ hereunto 
annexed, the several sums of money and duties as they 
are respectively inserted, described, and eet forth in the 
column of the said schedules, marked (A) and , B}, intitled 
“ England;” and that there slia’l be raised, levied, col- 
lected, and paid in like manner in Scotland, the several 
sums of money and duties as they are respectively inserted, 
described, and set forth in the column of the said sche- 
dules marked (A) and (B), intitled, “ Scotland;” and 
that there shall be made, allowed, *and paid, for or in 
respect of all such articles, matters, or things, as are in- 
serted, enumerated, and described in the schedule marked 
(C), .hereunto annexed, the several allowances, draw- 
backs, or sums of mbney, as the same are respectively 
inserted,’ described, and set forth in the said schedule 
marked (CJ. 


Sect. 8. And be it further enacted, that the said se* Dutiwand 
veral sums of money respectively inserted, described, and J 0 ra ” b * a c ^ fl 
set forth in the said schedules marked (A) and (B)asdu* *nrf allowed 
ties liable tollisMajcky, his heirs and successors, and durieTand 
the several allowances, drawbacks, and sums of money drawbacks; 
fox, oijiin rcggect of the several articles, matters, and 5 nS^ 
things insert^ desfcribed,and set forth* in the said sche- a f ts J t0 
dule marked (C), snail and may be respectively raised, act, except 
levied, collected, answered, paid,' recovered, adjudged, £ r f "“ 
h h 3 mitigated, te«i 
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mitigated, and allowed, except where any alteration is 
expressly 1 made by this act, in such and the like manner, 
$tnd in or by any or either pf the general or special means, 
ways, or methods, by which the former duties under the 
management of the said commissioners of stamped vel- 
lum, parchment, or paper respective!} , and the allow- 
ances and drawbacks under the management of the siiid 
copimissjoners respectively, were or might be raised,, le^ 
vied, collected, answered, paid, recovered, adjudged, 
mitigated, and allowed; and the several persons, and 
also all vellum, parchment, paper, or other material of 
what nature or kind soever, upon which any matter or 
thing shall be written, printed, or ingrossed, and by this 
act respectively made liable to die payment of duty, and 
also the several other articles, matters, and things, by 
this act respectively xpafle liable to the payment of duty, 
or which shall be entitled to an} allowance or drawback, 
as respectively inserted, described, and set forth in the 
said schedules, niaiked (A), (13), and (C), shall be, and 
the same are hereby made, except Where any alteration is 
expressly made by this net, subject and liable to all and 
eveiy the conditions, regulations, rules, and restrictions, 
to which such persons, and also such vellum, parchment, 
paper, qr other material of what nature or kind soever, 
upon which any sucli matter or thing as aforesaid shall 
be written, printed, or engrossed, and other articles, 
waiters, and things as aforesaid, w ere ’generally, or spe- 
cially subject and liable byruiy act or acts of parliament 
in force before or on the said tenth day of October one 
thousand eight hundred and four, respc cting the duties 
under the management of the said Commissioners of 
Stamped vellum, parchment, and paper ; and all and every 
pahu penalty, line, or forfeiture (except where any al- 
teration is expressly made by this act), for any offence 
whatsoever, committed against, or in breach of any act 
or acts of parliament now in force, before or oil the said 

7 tentli 
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tenth day of October one thousand eight hundred $nd 
four, for securing the duties under the management of 
the said commissioners of stamped vellum, parchment, 
and paper, or for the regulation or impiovement of the 
said duties, and the several clauses, powers, provisions, 
directions, matters, and things therein contained (unless 
where expressly altered by this act), shall, and are hereby 
directed and declared to extend to, and shall be respec- 
tively applied, practised, and put iu execution, for and 
in respect of the several duties by this act charged, im- 
posed, and allowed, in as full and ample a manner, to all 
intents and purposes whatsoever, as if all and every the 
said clauses, provisions, powers, directions, fines, pains, 
penalties, or forfeitures, matters, and things, were 
particularly repeated and re-enacted in the body of 
this act. 

Sect. 24. That in any case , where it shall appear to \w, rrc In . 
the commissioners of His Majesty's stamp duties, upon 
oath or affirmation, to be made before any one or more of exchange, 
of the said commissioners (which oath or affirmation he ^thour** 
or they is or are hereby authorised to administer), or other- fraudulent 
wise to their j^atibfection, that any instrument, matter* or heuiumnn 
thing whatsoever (except bills of exchange, promissory ™ t ^ mpr ^ r 
notes, or other notes, drafts, orders, or receipts, required cummr» 
by few to be ingrossed, pi inted, or written on stamped 
vellum, parchment, or paper), hath bpen ingrossed, pemity, if 
printed, or written on vdlum, parchment, or paper not [” 0 ^ t0 
duly stamped with a stamp of the value by this act re- stamped 
quired, either by accident or inadvertency, or from ur- months after 
gent necessity, or unavoidable circumstances, and without execution, 
any wilful delay or intention in any party or parties 
thereto, to evade the duties by this act imposed, or to 
defraud His Majesty thereof,' and such imtrufnent, 'mat- 
ter, and thing, shall be brought to the said commissioners 
to be stamped within twelve months after the making or 
h H 4 * execU** 
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execution thereof, it shall be lawful for such commis- 
sioners of His Majesty’s stamp duties to rcmjt the penalty 
payable on stamping such instrument, matter, or thing, 
or any part thereof, as they shall deem expedient ; and 
every person concerned in ingrossing, printing, or writing 
any Such instrument, matter, 6r thing, or in making or 
executing the same, shall be, and he or she is hereby 
freed, discharged, and indemnified from all fuither per, * 
nalties or forfeitures, than such penalties or forfeitures 
or such parts thereof as shall not be remitted by or- 
der of the said commissioners of His Majesty’s stamp 
duties. 

Schedule A. These stamp duties, so far respect instruments which 
are executed in England, and i elate to settlements by ser- 
vice* or apprenticeship, are thus set forth in schedule (A) 
to which the act rtfeis. 

y t 

Aiticlcnto Articles or contracts whereby any person shall become 
save cl6rk bound to serve as a clerk, in order to his admission as a 

to .mattor- . ' 

ne\ , »rt solicitor or attorney, m pursuance ot the Jaws now m 
WcitVin ^ orcc * n nn y Majesty's courts at Westminster, 

Mtr nol. 

Articles of Articles or contracts whereby any person shall become 

flwki to bound to serve afra clerk, in older to his admission as a 
aituniemi . , 

cth-crcourts. solicitor or attorney m any of the courts of great sessions 

in Wales, or in the counties palatine of Chester, Lan- 
caster, or Durham, or in any Court of record in England, 
holding pleas, where the debt or damage shall amount to 
forty shillings or upwards, not being in any of His Ma- 
jesty's courts at Westminster, 55I. 

jtotgrw Assignment of such ai tides or contract, or new ar- 1 
went? there* tides or contract, for the residue of a term, occasioned 
&r ]by the death of any former master, zL zos, 

5 


Agreer 
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Agreement made in England under hand only, where Agree- 
the matter thereof shall be of the value of 20V or, up- Inent| ‘ 
wards, whether the same shall be only the evidence <of a. 
contract of obligatory upon the parties from its being a 
written instrument, upon any number of words, npt 
amounting to thirty common law sheets (calculated at 
seventy-two words to each sheet) of which unj such agree- k 
ment shall consist, r 6 s. 

And for every entire quantity of fifteen common law Agrcc- 
shccts (calculated at seventy-two words to each sheet) of 
which any such agreement, together with every schedule, 
receipt, instrument, or other matter put or indorsed 
thereon, or annexed thereto, shall consist, over and 
above the first fifteen common law -sheets, a further duty , 
of 1 6s. 

It has been held that when an apprentice covenanted 
by his indentures to allow his master 2s. per week, and to 
have wages and provide for himself, the indentures did 
not require an additional stamp tinder this act, for tl>is 
cannot be considered as a sum given to the master who 
had a right to the whole earnings of his apprentice, but 
allowed by way of wages such a sum as they arc com- 
puted at minus 21s. per week on account of his providing 
for himself. (1) 


Special Exemptions. 

\ 

Memorandum Or agreement for the hir^ of any la- Exemptions 
bourer, artificer, manufacturer, or menial servant 

(1) Rex v. Bradford, i Maule and $tlw, i$u 

IlldeiX- 
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Indentures 
qf appren- 
ticeship. 


Exemption, 


No techni- 
cal woiil to 


Distinction between imperfect Contracts 


Indenture of apprenticeship where the sum dr value 
given, paid, contracted or agreed for, with or in relation 


> such apprentice, shall not exceed 

£ 10 

£ 

15s. 

exceeding £1 0, and not exceeding 

20 

1 

10 

exceeding 

20, and not exceeding 

5 ° 

2 

10 

exceeding 

50, and not exceeding 

100 

5 

0 

exceeding 

1 00, and not exceeding 

3 00 

12 

0 

exceeding 

300 


20 

0 


Special Exemption . 

Indentures for binding poor parish children appren- 
tices, or other children, by any public charity. 

Assignment of indenture of apprenticeship (except of 
poor parish children, or other children, by any public 
charity), 15s. x * 


II. Of the Distinction between impnfcct Contracts of Ap- 
prenticeship , and Contracts of Hiring and Service . 

It has been shewn already, lhat particular forms are 
required to render a contract of apprenticeship valid ( 1 ), 
which are unnecessary in the case of hiring of a servant. ( 2 ) 

This latter Contract, however may be executed with 
all the formalities incident to deeds of apprenticeship. It 
is sometimes difficult therefore to distinguish between 
them} especially as cases Of imperfect apprenticeship, by 
reasoji Of their defect, approach nearer, in resemblance 
to the more loose form of* contracts for service under an 
agreemcnjjbf hiring. 

It seems at one time to have been thought necessary 
to use the term apptentice y in order to constitute a binding 

(1) Ante, 449. (a) Ante, 303, &c. 

as 
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of Apprentictship and of Hiring. 

* 

as such (i). But neither this, nor any other technical 
expressions arc essential, provided the parties sh$w by the 
woids used in the instiument an evident intention to con- 
stitute the relation of master and apprentice. (2) 


The court indeed seem to regret that a criterion, equally 
ccitain and more general, has not been resorted to (3). 
This might have been, if regard being had to the deri- 
vation of the term (4% every agreement by v>luch the 
master engaged to teach, and the person agreed with un- 
dertook to learn a trade, without contracting to servo in 
other respects, had been held an apprenticeship. (5) 

But this distinction has been overlooked, and a settle- 
ment may be gained as an hired servant, although the 
object of the agi cement and service be to learn a trade (6). 
As the pai ties may lawfully enter into cither eng.igemcnt, 
the paiticular natuie of the agreement is to be collected 
from their intention at the time of making it. Where 
the contract is in writing, this must be drawn from the 
words made us^of; u foi v parol evidence cannot be rc- 
« ceivcd to contradict a written agreement. But it may 
<• to ascertain a fact collateral to the written instiument, 
« in order to explain the intention of the parties; the 
w written instrument being m some measure equivo- 
« cal.” (7) 

(1) See }Bie Abr 546 ind Rex Rtx v, TcJeston, a b tst, 498. Per 
v. Little B< It >n, post (f) Lord Kenj on, C J Rex Laindoo, 

(a) Per Lnd Ken) on, C. J Rex ante, (4). Per Lord Mwsfield, C. 3 
v. London, 8 4 erm Rtp 379. Pi. Rex v . Little Bolton, Cald 36-. Bi t 
1000 ; and 111 Rex v Rawhain, iliust, he afterwards hety a contrary opinun 
531. with the rest of the court. 

(3) Per Lawrence, J. Rex 't/.Laifi- (6) Rex'v.Hitcham,a»te,aj7,3nd 

don, *inte, (a). the cases post. 

(4) From Appreajlre, to learn. (7) Per Lawrence J. Rex % Lain* 

(5) Ter Lord Mcnborough, C. J don , ante, z ' 

t r pon 
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Contracts of Upon this principle, an agreement which is defective as 
sWpgWeno a contract of apprenticeship, from any of the following 
wttlement. circumstances, cannot be converted into or considered 
as one for hiring as a servant so as to confer a settlement. 

If the parties use the term apprentice in describing the 
relation to be created by their contract, or otherwise cx- 
prpssly declare their intention to stand in the situation of 
master and apprentice. 

G., aged twenty-two, agreed with a stone mason, that 
the latter should take him apprentice for six jear«, and 
mason, See. teach him his trade ; and the; master to provide him meat, 
drink, washing, lodging, and clothing, during //is apprni - 
/ices// ip , and G. to live with, and work for him, as his 
apprentice during that term, and that ind/ n lures should he 
executed between them according hj ; but no such indentures 
were executed. The pauper gained no settlement as an 
apprentice, because there were no indentures, nor as an 
hired servant, for he was engaged to servers aii ap- 
prentice. (i) 

A parol agreement was proved between the pauper’s 
grandfather and the master, to take the paupci as an ap- 
prentice y and, no indentures were executed. — lie gained 
no settlement. (2) 

So where the agreement in writing recited, “ that the 
" pauper is to be bound apprentice but it was not stamp- 
ed, no settlement was gained. (3) 

The pauper, W. II., being fourteen years of age, w ent 

(1) Rex v. Whitchuich Canon ico- ; 2 ) Rex <v, Kingsw^are,. Burr. S. C. 

rum, ante, 314. Rex v. St. Miry 839. 

KalleiiHar, Bori. S, C 2-4:$. P. Rex (3) Rex %•. All Saints, Hereford, 
t. Marram, where the agreements** Burr. S. C.6j6. *nd the c«cs there 
“ to servo seven ywirs as an eppren- cited. 

* ate,’* S Term V53* 
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as an apprentice to K. and continued to servo him as ah 
apprentice for live years. The following indenture was 
executed by K. the master and J. H. the lather* but hot 
by W. II. the pauper. This agreement made ist May 
1796, between N. K. Weever and J. II. Minir; and the 
said N. K. shall teach or cause to be, taught W. H. the 
son of J. H. the art and mystery of weaving, &c. in the 
best way he can for five years, N. K. to find W. II. all 
utensils belonging to the business, and W# H. to have 
half what he earns, &e. — The agreement was signed and 
sealed by N. K. and J. H. The court were of opinion, 
that W. II. gained no settlement by the five years service 
under this agreement. There was neither a binding of 
the son himself nor of his father for him. — There was no 
contract for his serving his master ; he could neither have 
been proceeded against under the statutes for regulating 
apprentices, nor could an action be brought against any 
one for harbouring him as an apprentice. (1) 

2d. Although the term apprentice is not made use of, 2 . Premium 
yet if the part)' gives a premium to the master who on- glvctK 
gages to teach him some trade or mystery, it is a contract 
of apprenticeship. For a servant never gives such a con- 
sideration (2); and such agreements would otherwise evade 
the duties imposed by 8 Anne c. 9. 

The Sessions found that the pauper went to his master 
(who was a carpenter) for the purpose of being hh appren- 
tice for four years, in order to learn the trade; and 
to save the expence of the indenture and duty, four 
guineas consideration being paid by the pauper to the 
master, they signed an agreement upon unstamped paper, 
wherein the pauper covenanted to serve his master in the 
businesi or trade of carpenter for four years, and the con- 

(£) Ruv. Crbtafcrd, SEast, %$. (a) Per Lord Mansfield, Rex v. 

ante, 4 ,$!. H^hnam, a Const. 373- W-43& 

sideratiom 
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sideration of the agreement was, that the master do pay 
him so much a week, which wages were to be increased 
yearly, until the expiration of hk time. The court 
thought that this was manifestly a fraud on the revenue, 
and that^tlie relation intended was that of an apprentice, 
which being void^ior want of proper stamps, the pau- 
per acquired no settlement by serving under the agree- 
ment (i) 

In this case the intent to evade the duty was expressly 
found : but the construction of the agreement is the same 
where this intention is not so manifest. 

A pauper by a written agreement on unstamped paper, 
agreed to serve three years, to learn the business of a 
u carpenter, and to receive wages, which were to in- 
crease each succeeding year.” The pauper also proved 
by parol, that at the time of signing the above agreement, 
he agreed to give his master throe guineas, as a premium 
to teach him die trade, and was not to be employed in 
any other work than* that of a carpenter : it,|ps held a 
defective contract of apprenticeship. (2) 

3d, It seems further, that wherever the contract is ex- 
ecuted with the solemnities incident to a binding by deed, 
and the object 6 f the agreement is to instruct the party 
serving, it is rather to l*c considered as a contract of ap- 
prenticeship, than of hiring as a servant. 

The pauper, M. Smith, agreed • hu T. Ilills, a sawyci, 
to serve him for three years, ar My wages. “ And 
the said T. II. doth agree and pionmo to learn the 

(I) Rex * , Hijuum, Cald. 491. SurJq/s, and to le paid only a part of 
It was also pioved I y the pauper, that hi- stipuliud weekly wage* proportion- 
at the timed* Mining this able to t.it time he should work, 

it was further agietd by p^rol, that the (2) Reic t. Laiudon, 8 T*rm Rep 

pauper should find his own diet and 379. ante, 475. 
lodging, v'is to be his owtl master on 

“ said 
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said M. Smith, the art and mystery of a sawyer, whit' 1 1 
“ he now follows.” It was further agreed, if he should 
wilfully lose any time, he was to pay 1 1. three shillings a 
clay ; and if lie repented of the agreement beiore the time 
expired, to pay H. 1 ol. ; and if lie should be incapable of 
working, he was not to receive any w T ages. The agree- 
ment was signed, scaled, and delivered by both parties, 
and lawfully stamped, and no premium was paid by the 
pauper to his master. 

Lord Kenyon, C. J. The legal conclusion can only be 
drawn in one way, namely, that this was u contract of 
apprenticeship. * The instrument w r as under seal, and 
need not bo indented. It has been determined, that the 
party sen ing need not be retained ea nomine as ail appren- 
tice: but that it is enough if the purpose of the contract 
be, that the one shall teach and the other learn the trade. 

That is the ease here, for the master engaged to learn, 
i.e . to teach the pauper the art and mystery of a sawyer; 
and the object of the pauper was to be taught the busi- 
ness. No technical words are necessary to constitute the 
relation of master and apprentice ; nor is it necessary that 
there should be any premium given to the master. 

Mr. J. Lc Blanc, the pnly remaining judge who gave* 
an opinion, observed, that it w as immaterial to the pre- 
sent case, whether the contract w as to serve as an appren- 
tice©** 1 as an hired servant; for having served a yeqr, 
he gained a settlement either way. ( 1 ) 

Bujt where none of these circumstances occurred to CWrue 
determine the nature of the agreement, it has been held, r- 
thata contract to serve for the purpose of learning a vam5 10 1>( 
trade, is an hiring as a servant. 

(r) Rex v. Rain ham, 1 East, "531. per served, if he had been marrbJ 
Bus it would have been necessary to when he made the contract, or lud not 
determine, 111 what capacity the pin- ab ded 111 the *u vice fpr an entire yejr 

1 st. rr 
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ibU If the party engages to do the duties of a sefv&nt 
ulterior to such us are incident to the trade he learns ; 
for the extent of the service points out and explains the 
relation in which the parties intended to stand towards 
each 0$*er # (i) 

i ± 

The pauper clubbed, u e. contracted to serve for the ‘ 
purpose of being taught the trade of a bricklayer, afld to 
nave less wages, on account of learning the trade. He , 
was to serve three years, %t six shillings a week the first 
year, seven shillings the second, and eight Shillings the 
third. An agreement in writing was to be prepared, 
but was never drawn up. No premium was paid, and 
lie was to do any work lib master set him about, and 
was not to be absent from his business during any part of 
the time. 


Lord Kepyon, C. J. s^id* “ it was impossible to raise 
“ a doubt upo# the case) the part which states that the 
“ pauper was to do any work his master set, faith about is 
“ decisive to shew, that lie must be considered as an 
“ hired servant, and although one of jus objects was to 
“ learn a trade, that was deemed an equivalent to part 
“ of his wages.” (a) 

And the same was held, where, to an agreement in 
Other respects similar to the preceding, it was^adikd, 
that if the pauper was prevented from workin^ifl^my 
thnq by badness of weather, illness, or hia master^ not 
having employment for him, a proportionable deduction 


(i) Bit thi» rule Applies only to Burr. S. C. 694. Rex w. 'Birmtiig- 
equavoctl contracts If a yearly hir- ham, ante, 337 338. Doug). 333, 

It $ if made out, a settlement may be Rex v. Alton, Cald. 424. 
gained, although the agreement be to (2) Rex v. Coltishall, y Term 
work, only at a particular trade. Rep. (i) * * 4 193 and see the ofituon of 

ReXv. Butkland Denham, ante, 337* AshUutst, J, Rex v,Highnam, ante, 

where the principle is not disputed, 478. 


should 



should be, made from his week’s 'wages ‘of 

time. ( i) ■“ 

* 2d. There ia a caseyhich, unless it is to be consi%M % Comma 
as “ an anomalous case (2),” seems to go the feat's 
establishing the following principle: — That all contracts as an ap- 
of service, for the purpose of instruction, which are in- 
formal as contracts of apprenticeship, are to be taken as * w premium 
contracts of hiring, where no direct circumstance appears *“*" 
to shew, that a contract of apprenticeship was intended, 
and no premium is given to the master. 1 

This rule does not seem unreasonable, unless it leads 
to uncertainty. 

It ifcan established maxim of law, that ambiguous in- 
struments are to receive a judicial construction, ut re.r 
magis valent quam peiept. Independent of whi<5h, the old 
decisions lean neither unwisely, nor unconstitutionally, 
in favour ofaettlements. {3) 

The pauper being unmarried, and having no child, service tw 
went to one & a weaver, and asked him if he would teach * r j““ enr 
him to work counterpanes. S. answered he would, if he for two.* 
would work 'with him two pears and a half, ee pears; nu'ht ' 

and die pauper’s earnings Were to be divided between ^“ v f e 
them, and he to find himself with meat, think, washing, 
and clothes. • He was engaged on these terms, andan 
agreement in writing was entered into accordingly. JHk, 
worked,. under this agreement &' year and an halfi his 
masterfinfarag him -in jodms, loom room, and materials, 
when he gave his 'master twenty shillings to be free, hauw . 
ing than married. He co]}£ihued to work journey-won^? 


(1) Rex* Mrtthapa, i £*$*,43$. f %) See the opinion Wkfyh 

(») Verba Kenyon, C. I Rex » Rex v tittle BoJton^ 37a 

Luodon, ante, 475 (%) post. 48^1 ( i) 

votr r. * » with 
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with the same master for a year. S. never -etoptctferi the 
pauper in any work hit weaving* He received the*fri6rtey, 
and paicf the pauper one half, arid looked on it, that he 
had a rigjtitto receive it, but sometime* let the pfiupCr do 
so. Lord Mansfield was originally of opinion, “ If an 
indenture be not made necessary (i, e. to constitute a bind- 
mg as an apprentice), there could be no doubt as to its 
being an apprenticeship ; for the pauper fe to be taught* 
and pays a consideration for it, and is to do no other 
wdrk : but if these agreements were allowed to give set- 
tlements, there would be art end of indentures of appren- 
ticeship, and also of the revenue derived from thence.” 
But BuIIer J. doubting, the court took time to consider, 
and Lord Mansfield on another day delivered their opi- 
nion: u We have looked into the authorities, and find 
that all those cases of apprenticeships which have been 
holden to be defective, and not convertible into hinpg* 
and services, speak of the pauper as an apprentice, and 
that he was to serve as such. There is no such statement 

here, and it is therefore a good hiring ap'd service.” (i) 

\ 

By unwrit- And in a very recent case, in which the circumstances 

»em ?rCe * wcre wmilar, but the agreement was not in writing, the 
court held it an hiring and service upon the authority 
of the foregoing decision. Lord EJJenborough, C. J* 
declared, that he Was not convinced by the reasoning 
of the preceding case, send that if the point were new, 
he should think otherwise^ and* w thtat where the con- 
tract was, that the toaster should teach the Other a trade, 
and the latter was to do-nothing ulterior the employment 
in that trade, it was a, Contract appren&re* in the true 
jsense of the word.” 


The other judges coincided in opinion upon the same 
ground, Le Blanc, J. adding, “ that he did not think 

(i) £ei*. Littlt Bolton, CaH 367. 3 Bon, an. Pt 364. 

that 



4^3 


Apjn aittmlu]), and of fjtiring* * 

that t^e King v. Little Bolton l.a<| ^een ovcrrukd in 
principle ( i ),” And in a subsequent cai>e Uprd ^Jlien- 
borough, C. J. obsened, tlmt whatever questioh tfe$re 
might have been on the subject at first, the convenience 
of the thing is in suppoi t of the King v* Littln Bol- 
ton. (2) 1 

In a subsequent c$se the pauper 11 . L. being a minor 
hired himself for a year to J. P, bricknmker: three 
monthb afterwards, being still a minor, he signed the 
following agreement on unstamped paper, and not un- 
der sea^ : — u A memorandum and agreement between 
J. P. and R. L. This agreement, made 29th September 
1806, between J. P. bnckmaker of S., &e. and R. L. 
I R.L. do heieby covenant and agree tp serve J. I\ for 
three years to leaiu to make bricks and the art of burn- 
ing, on condition of the said J. P’s. finding me the said 
R. L. sufficient victuals, drink, r lodging, and clothes, 
and to be decently clothed in the habit of a working* 
man at the expiration of the three years, on Condition 
of my helping to attend the kiln on nights. Whereas 
I have hereunto set my hand, this 29th, September, 
1806, R. L.” Attested by 4 two witnesses, and on the 
margin was written, “ I J. P. consenting to the above 
agreement.” The 'court decided that ^posing the 
instrument to be intended as a contract ^apprenticed 
ship and invalid for Want of a stamp, it ; „$d hot put an 
end to the^origimd valid contract of hirlng^ttnder which 
IL L. by having served a year acquired a settlement at 
all events. But, two of the judges (3} gave a# express 
opinio#*, that ** the instrument was a contract of service 
« and not of apprenticeship; there was an original good 
« contract for a year between the parties os master and 


(x) Rex Eccleston, * East, 29$. (3) Le Blanc and Baylcy , J.; and th* 

(i) Rexv. Shenfield, t. East, 54$. remaining judgment! teem to lean 
J that way. 

^ I 2 


« servant 
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“ servant generally, and after three months* service un- 
** der it, tliey eroded into a new agreement, b£%hicb 
& the boy was to serve his master for thr8£ fedk, nbt 
generally, but to learn to make bricks and the art -of 
i4 bUrrimg, upon condition of being (bund in v *bt>ard, 
*afad clothes. The meaning of the parties 
u therefore was, that the general service before coto- 
tracted for should be restrained to .such service as 
& Would enable the' boy to learn his master's business 
“ If an apprenticeship had been intended, there would 
u have been words introduced into the agreement bind- 
$Pg,t|ie master to teach the bdy ; and there being no 
“ suqh words of obligation on the master, and the writ* 
“ ten contract not having the ordinary words of bind- 
* c ing tq serve as an apprentice, and the intent of the 
parties as collected fiom the terms of it, being at least 
*f equivocal; we are warranted by the cases in saying 
“ that the object of it was merely to confine the general 
“ service before contracted for, to such part of the mas- 
ter^ employ as would enable the boy to learn his busi- 
“ ness. If this, therefore, was to give an extraordinary 
u benefit to the servant, the master might well stipulate 
u for receiving such service without the payment of 
" wages* (i) . 


* lastly, where a case stated that the pauper being un- 
earned and having no child, his father made a verbal 
^Hgreement with one R, P. framework-knitter, that the 
bapger should be with him and work with him for two 
years," and to have what he got, and'that he should allow 
two, shillings per we^k out of his gains to F., viz. is. 
for teaching him the business of a framework-knitter, 
t Sfl. for Ac rent of a frame*. and 3d. for^tlip standing. 
^ToAing was said about his being an apprentice. He 
served the t^o years, and had what he eained after the 


(»} VtiPa Bajky, ). 1 Shenfield, 24 East, 541. 
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JMpje^week ^ere deducted by 
o$d m pauper paid for 

and earned^bqg: ; ios^per \yee^. He fy*d up rig^t %ti 
work for aqy b^dy el^e in J?’s. fi*am& nor did, h|*|ty $o 
to P’s. knowledge. He received no wages, and boarded 
and slept at his father’s house, where he also hud his 
washing done, and he did not do any act as a servant 
for P, by his older, and on Sundays he was at his fa- 
ther’s house. 


Lord Ellcnborough, TD. J* The ground of argument 
taken i% that the father was the contracting party and 
could not bind the son. ft certainly cannot be con- 
tended that the son would, at all events, be bound by the 
contract of the father, but' in every case, if a contract 
be made by a person standing in a peculiar relation to 
another on his behalf and for his benefit, and that other 
performs his part of the contract, there is no authority 
which should restrain me from leaving to the jury whe- 
ther lie did not adopt the contract. It seems absurd to 
say, that if a party contract on my behalf that I should 
do work and I do it, that the rule tfmnis ratihalntio does 
not apply. Every jury upon such a question would find 
a pro ious mandatum evidenced by the service after- 
wards. Here the son is acting as servant nut if it 4 were 
doubtful, the ? sessions have drawn the/conclusion and 
have not submitted to us any question whether fie Was 
bound by the contract. The question then i $ 9 whether 
this is a contract of hiring and service or of apprentice- 
ship. * l ft certainly cannot be called an apprenticeship, 
nor bears any of its forms, for although there is mention 
made of teaching him the' business, and an allowance hn 
that account, yet it enters into the contemplation of the 
parties to almost every contract of hiring and service, 
whether the servant has learnt his art ; and if hot, a 
consideration is made on the rate of wages. It is themea- 

i i 3 sure 
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sure to which each party resorts in settling the compen- 
sation, and if the circumstance of the servant's having 
to learn his ait is to make a difference, it would change 
the nature of most hiring and service even in the meanest 
situates# As to ftex.p. Little Bolton, without say- 
ing whether one quite approves the principle of that 
case, it is enough to 6ay that the court has been in the 
J^abit of acting upon that decision which would make it 
dangerous to set it aside. I do not say that if that case 
wejre erroneous and wholly destitute of legal founda- 
tion, it would not be right to set it aside, but if it stands 
on plausible grounds, it ought not to be canvassed too 
nicely. This case is stronger than'Rex o. Little Bolton. 
Theic the master agreed to teach the pauper, if he would 
woik with him two years and a half or three years, so 
that the teaching was of th& very essence of the contract. 
I fere there is no express contract by the master to teach, 
only an allowance by the servant out of the earnings for 
teaching, which perhaps may amount to tin implied one. 
I will not say tlmt an action might not be maintained 
upon this contract for not teaching, although upon a 
demurrer to a declaiation framed upon it there might 
be difficulty; admitting, however, that such a conti act 
may be inferred, it is by no means so clear as assumed 
in argument, and even if it were it would not be so 
strong ^as Rex. u. Little Bolton, which was an cxpi css 
contract* T$kerc Lord Mansfield observed upon the 
agreement, not speaking of the pauper as mi apprentice, 
and We there i # s no mention of apprentice except as far 
Os learning and teaching iire ingredients in the contract 
of apprenticeship, which they are in" almost every con- 
tract ©Flaring and service regularly entered into. ‘There- 
fore without saying that Re^ to. little Bolton is not 
law, we cannot hold that this is not a good hiring and 
service. 


Le 
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Le Blanc, J. The sessions have determined this to 
be a good hiring and service, and unless tuo coti^t sees 
that their conclusion is wrong, we are bound to <?onflj$fc 
their order. It is not stated in this case whether tffe 
pauper here bound was an adult or infant, it is merely 
stated he was an unmarried man, having no chilcl. In 
that situation his father agreed with the master that he 
should be with him and work for two years, which is all 
that is stated with respect to the service. The contract 
is made with another person on his behalf, and he serves 
under it. That would be evidence under which I * hould 
think a jury might infer that he adopted it. The ses- 
sions have so inferred, and there is no objection. If th&t 
be so, there is no other difference which can be pointed 
except the names of the parties, the place and trade, to 
distinguish this fiojn Rex v . Little Bolton. It will not 
convert this contract into ail apprenticeship, because the 
party was desirous of improving himself in the trade in 
which be was to work, or even stipulated for that 
purpose. Every workman who contracts for his labour, 
and is not perfect in his art, is desirous of learning, and 
it forms an ingredient in such contract. The court must 
see that somewhat more than an hiring and service was 
intended. I fere it was agreed that the pauper should 
work, and he did so, and he was to allow so much per 
week to his master for teaching him. This is the only 
circumstance which is relied upon to ah^w it an appren- 
ticeship. The question is, whether that is sufficient to 
shew, ^hat the conclusion drawn by the sessions was 
wrong ; I think not, after the case of Rex v. Little Bol- 
ton ; and even if the case were new, I am not prepared to 
say that this would give ,it so much the colour of an 
apprenticeship as to prevent the settlement, (i ) 


At Rex cr. Burbach, East, 53 Geo. III. Maule and Selw. MSS. 

11 4 The 
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( 

immaterial f f .^Tbe pge, $f p$rty contracting to, serve seems to 
coverts |^ ve fov^ned no groupd qf distinction in these cases {i), 
and it is qqqaHy immaterial, whether the< master is to 
find diet, washing, and Jodgiogf*), or the parly to find 
him$fl£il3), without wages (4), or that he is to receive 
wages or tq have a portion of his earnings in lieu 
thereof (6), or that he is to live away from bis master at 
stated intervals (7). Neither does the time for which 
v tljg, engagement is to last seem to have been relied upon. 
I In ( all the cases cited, both those winch have been deemed 
contracts of apprenticeship, and those which been held 
contracts of hiring, the 1 time for which the agreement 
was made was less than that prescribed for the binding 
of apprentices, either under 5 Eliz. chap. 4. or 43 Eliz. 
.chap. 2. 


SECT. III. 

Of discharging the Apprentice fum his Indentures. 

Ductus ng The Court of King’s Bench has no authority to direct 
lfluentucs ^at an apprentice shall be discharged from his inden- 
tures (8), but a deed of apprenticeship may he discharged 
in four ways besides natural efflux of time. 

t By 5 ev 1st, By application of either party to two justices of 

justice^ tw ° 0X1 10 *k e court of quarter sessions. 

(r) Rex Burbach, ante 487. - (5) Rex v. All Slims Hereford* 

{%) Rex Whrtechurch, Canom- antfc, 476.(3)* Rex. v. Highnam, end 
corufn,&c. ante, 450. (4), 476. (1). ante, 0^3). 

" (3) Rex v Little Bolton, ante, (6) Rex <v. Little Bolton, *nte, 
484. (1)* Rex v. Bighnam, ante, 482. (*)• Rex #. Ecdeston, ante, 
480* (x). Rex v. Martham, ante, 483. (*) 

461. (i). (7) Rex ^ Portsea, ante, (x). 

(4) Rex v. Shenfield, 4 East, 546. (8) Ex parte pill, 7 Bast, 376. 

13 A more 
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p * 

Afeore extensive power is given to the to 

the Justices, arid depends upon 5 Eli£ c. 4. f 9 *yf; Vh^h 
enacts, u thrit if ariy such Wastey* shall misuse or era fh- 
treat his apprentice, or ^ that the said dpp? entice shall have 
any just cause to cortiplain, or the apprentice' dohot his 
duty to his master, then the Said master or apprentice Icing 
grieved) and having cause to complain, shall repair utito 
one justice of peace within the said county, or to the 
mayor, or other head officer of the city, town corpof^e, 
market-town, or other place where the said master dwel- 
leth, who shall by his wisdom and discretion take such 
order and direction between the said master and his ap- 
prentice, as the equity of the cause shall require j and if, 
for want of good conformity in the said master, 1 the said 
justice of peace, or the saitTmayor, or otherTiead officer, 
cannot compound and agree the matter between him and 
his apprentice, then the said justice, or the said mayor, 
or other head officer, shall take bond of the said master 
to appear at the next sessions then to be Fioldcn in the said 
county, or within the said city, town corporate, or mar- 
ket town, to be before the justices of the said county, or 
the mayor or head officer of the said town-corpoiate or 
market-town, if the said master dwell within any such; 
and upon his appearance, and hearing of tl^(Jfetter be- 
fore the said justices, or the said mayor, or other head 
officer, if it be fhought meet unto them to discharge the 
said apprentice of his apprcnticehood, that then the said 
justices^ or four of them at the least, whereof dne to be 
of the quorum, or the said mayor or other head officer, 
with the assent of three other of his brethren, <?r men of 
best reputation within the said city, towmeorporate or 
market-town,' shall*have power by authority hereof, in 
writing under their hands and seals, to pronounce and 
declare, that they have discharged tjie said apprentice of 
his apprcnticehood, and the cause thereof; and the said 
writing so being made and enrolled by the clerk of tho 

peace 


48? 

r. Power of 
Sessions, 

5 EI*z. c. 4 . 


5 tia. c. 3. 



m 


20 Geo It. 
c. 19. 


Sect. 5. 
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peace Of town-clerk, among the records that he keepeth, 
sh^ll he & sufficient discharge for the said apprentice 
again# his master, his executors and administrators ; 
the indentures of the said apprenticehood* or any law 
or custom to the contrary notwithstanding. And if the 
default shall be found to be* in the apprentice, then the 
said justices, or the said mayor or other head officer, 
with the assistance aforesaid, shall cause such due cor- 
rection atwj punishment to be ministered unto him, as 
their wisdom and discretion shall be thought meet/’ 


The power given to two magistrates over indentures of 
apprenticeship, is created by 20 Geo. II. c. 19. and con- 
fined to Parish apprentice s? o r others wheie tl»o premium 
does not exceed five pounds. 


It enacts, s. 5 — “ That it shall and may be lawful to 
and for two or more such justices, upon any complaint 
or application by any apprentice put out by the parish, 
or any other apprentice, upon whose binding out no 
larger sum than five pounds of lawful Biitish money 
was paid, touching or concerning any misusage, refusal 
of nece^gap provision, cruelty, or other ill-treatment of 
or to water such apprentice, by his or her master 01 nus- 
tiess, to summon such master or mistrcs§ to appear before 
suc|i justices at a reasonable time, to be named in such 
summons; and suth justices shall and may examine into 
the matter of such complaint; and upon proof thereof, 
made upon oath, to their satisfaction (whether the mas- 
ter or mistress be present or not, if service of the sum- 
mons be also upon bath proved), the said justices may 
discharge such apprentice, by warrant or certificate under 
their hands and seals ; for which warrant or certificate 
ty^fees shall b^paid.” 

Sett. 



Of discharging %e Apprentice from fa&mtures* 45(1 

Sect. 4. « That it shall and may he ldwjfe^ wdjfor 
such justices, upon application or complaint wde, Span 
oath, by any master or mistress, against any such appren- 
tice, touching or concerning any misdemeanor, miscar- 
riage, or ill behaviour, in such his or her service (which 
oath such justices are hereby empowered to administer), 
to hear, examine, and determine the same, and to punish 
the offender by commitment to the house of correction, 
there to remain and be corrected, and held to hard labour 
for a reasonable time, not exceeding one calendar mpnth, 
or otherwise by dischaiging such apprentice, in manner 
and form before mentioned.” 

A doubt being started upon sect 4. whether under the 
words of the act it was not necessary that the complaint 
should be venfied upon the master's oath, in order to give 
the magistrate jurisdiction to discharge the apprentice: 
the couit were of opinion that the complaint must be 
made to the magistrates by the master or mistress, because 
they alone have an interest in preferring it, and it must 
be verified upon oath^ but it need not be on the oath of 
the master or mistress, who may know nothing of the 
fact themselves ; the complaint may be well founded upon 
some cause which happened in their absence, to bo verified 
by the oath of one who knows the fact, otherwise unless 
the fault weip committed in the ipfter’s presence, he 
would 1 ms without the remedy intend to he given by’tlic 

legislative, (i) 

v 

It has been likewise decided that this act is not repealed 
by 6 Geo. III. c. 28. sect. 1. which empowers justices, 
when an apprentice absents himself before his apprentice- 
ship expires, at ahy time thereafter, whenever he shall 
be found (so it be within seven years after the expiration 
of his term), to serve his said master for so long a term 


(i) Fuiley, Jowle, 12 East, 248 
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As fee shall have absconded himself, unless b£ shajl make 
satisfaction to his master for the loss sustained by his 
absence (j), the remedy given by this statute to the 
master for loss-'f his apprentice’s, service being cumula- 
tive, (a) 

» 4 * 

Sect s> Sect. a if an y person or persons shall think him- 

self, herself, or themselves aggrieved by such determi- 
nation* order, or warrant of such justice or justices as 
aforesaid (save and except any order of commitment), he. 

Appeal to she, or they may appeal to the next general quarter ses- 
sions the peace to be held for the county* ridmg, li- 
berty, city, town-corporate, or place where such deter- 
mination or order shall be made; which said next ge- 
neral quarter sessions is hereby empowered to hear, and 
finally determine the same ; and to give and award such 
costs to any of the respective persons, appellant or re- 
spondent, as the said sessions shall judge reasonable, not 
exceeding forty shillings ; the same to be levied by dis- 
tress and sale in manner before mentioned.” 

Sect f. Sect. 6. “ No writ of certiorari, or other process, 

shall issue, or be issuable, to remove any proceedings 
whatever, had in pursuance of this act, into any of Ills 
Majesty’s courts at Westminster.” (3) 

iThe provisions Bf this statute seem clear and distinct, 


(x) The justice is to determine parties, and enteung into a recogniz- 
what satisfaction shall he made, and if ance 3 days after the notice, with suf- 
the apprentice shall not give security fluent surety to try the appeal, &c. 
to make it according to such deternu- (a) Qiay v Cookson, 16 East, 13. 

nation, tip justice may commit him to (3) Justices pf peace haye juris- 

the hops# of correction for anytime * diction over apprentices by other sta- 
nd exceeding 3 months . An appeal tutes, as 6 Gefy (H, c. ay., $1 Geo HI. 
»£ lv #i^tbe mat scions, giving 6 r.57, 33 0eo.JU, c 55. for ftyh 
days notice to the justice and the see the Appendix. A 

and 
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and have hitherto giyen rise to few questions respecting 
its construction. " 4 ipmjn 

Mtaf&tifte 


The following Observations relate to the 
But these acts being made in pari mater id, it 1 * 3 is probable 
that decisions upon one would be considered as affording 
an authoritative elucidation of similar doubts arising 
upon the other. 



It was doubted originally, whether the power of*cti£* i . Session* 
charge given by 5 Eliz. e. 4. was not to be confined to 
apprentices in trades specifically mentioned in that sta- trades 
tute ( 1 ). But the law is now settled, that it extends to 
every description of apprentices. (2) 

The statute requires, that the party grieved shall apply a. Sessions 
to one justice of the peace of the county, or to the mayor ? 

&c. of the city, &c. where the master dwelleth ; and if 
he cannot compound and agree the matter between hi in and 
the apprentice, he is to bind the master to appear at the 
next sessions, &c. A power is given, therefore, to the 
justices and sessions having jurisdiction over the place 
where the master lives, although the apprentice is bound 

elsewhere. (3) s 

Tlw 

> 

(1) Per Lord Hale, Walking and the matures were enrolled jhere* 

Edwards, I^h-nr. 174. 2 Keb. 02a. and the master lived in Middlesex at 
Rex v. CUtely, a Salk. 471. 5 Mod. the time of the complaint. The court 
15 9. resolved accordingly, l Bott. said, “ they would not take away the 
57a. PI, 780. Rex v. Furness, Cas, «* jurisdiction^ of, the mayor’s court, 

Sett, aftd Rem.ai. S. P. “ hut only give a concurrent jurlsdic* 

(a) ftex'V. Colli hgboume, 1 Stra. “ turn to the justices of the peace for 
6$3. 'ft'e* v. Tauntrin, cited, ib'» j 75. “* the county.” The reporter, Stooge, 

(C). In trtarg. 1 Hawfclworth v. Hilary, adds, “ the words of the statute are 
X Saund. 3X5. * v ery pl*in, for they give a juns- 

(3) Rex^.CoHingbourne,ante,(2), “ diction to the justices where the 
tins case the apprentice was bound tt apprentice Witt.* But thd* report 
in London, to one of the freemen, in Lord Raymond, 14X6, gives ho sup- 
port 
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|^Mu«i be The power of discharge is confined in counties to four 
5u«rtc«!tnet justices at the least, one being of tho quotum, and they 
n general must be assembled at. a general sessions. Where four 

sesbiona, , , ^ . , _ 

justices discharged an apprentice at a private sesions, the 
order was set aside { x ). In cities, towns corporate, or 
market-towns, the power is given to the mayor or head 
officer, with the consent of his brethren or men of best 
reputation within the place. 


4. SeOons It has been thought that the legislature intended this 
jmd jum-' P ower °f dissolving the indenture to be exercised rather 
diction. by way of appeal, after the justice had tried in vain to 
compound the existing differences, than that the sessions 
* shoulcbexcrcise it in the first instance, upon a direct ap- 
plication (a). But it was afterwards considered that the 
interference of a private justice was intended only to ar- 
bitrate and accommodate the dispute; and it is now settled 
that the sessions possess an original jurisdiction indepen- 
dent of any such previous application (3). For the sta- 
tute says, “ if he (the justice) cannot compound the mat- 
ter, he is to take bond for the parties’ appearance at the 
sessions so that they are not to take it up by appeal. 


5. Master’s The act requires the discharge to be made c * upon the 
appearance. i( magter * s appearance.* 1 A master being bound over to 
the sessions, did not appear, whereupon an order was 
made discharging his apprentice. It was objected to this 
order, that, by the terms of the statute, it cannot be made, 
except upon the master’s appearance. But the court held 
that the act must have a reasonable construction, so as 


port to the foregoing dictum. By 1* Mod, *87. Holt, C. J. anon. 
». 53 of the act, M the customs of x Sqlk. 67. 

London and Norwich are saved.” (3) Rex Johnson, 1 Salk. 68. 

(t) Anon bkin. 98. % Salk. 491. Rex v. Git), X Str. 143. 

(z) $^e tho of Twysden Rex <0. Davis, ib. 704. Rcx*». Hease- 

aud Rabsfo^djJ. Watkins „. Ld \ arda, man, Cas. Temp. Hardw. % Str. IQ*4 • 

S. C. 


not 
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not to permit the master to take advantage of hfa own 
obstinacy. The apprenticed remedy therefore was not 
confined to proceedings on the recognizance, forfeited by 
non-appearance; but the sessions might proceed" in the 
master's absence, as otherwise, if ho ran away, the ap- 
prentice could not be discharged, (r) 

The original application was made in this case to a 
justice, and the parties being bound over to the sessions, 
must take notice, and appear without further summons-^). 
But wh^re the application is in the first instance to the 
sessions, the party complained against must be summoned, 
and if he make default, it is equal to an appearance (3). 
And where the master is complained against, the order 
must set forth either that he appeared, or that he was 
summoned and made default, or it will be quashed for the 
defect. Because, although with respect to orders in ge- 
neral, the court will presume omnia rite esse acta ; yet that 
presumption is only in case of orders which do not in ex- 
press terms require an appearance. But it is .otherwise 
in an act like that of 5 Eiiz. c. 4. which gives, the jus- 
tices authority to proceed upon the appearance of the 
party ; so that it is made an essential requisite to found 
their jurisdiction. (4) 

An order of discharge may be made upon the applica- 
tion of either party ; “ for an apprentice may be tlis- 
46 charged from a bad master, and a bad apprentice from 
“ his master (5).” But the sessions cannot discharge 
without shewing some cause (6), which must be set forth 
in their order. 

(1) Dftton’s case, a Salk. 49*. Rutter, 1 Bott, 574. Pt 782. Rex 

(2) Ut videtur per Lee, C J. Rex v, dill, 1 Str. 143. 

•v. Amies, i Bdtt, 576. PI. 787. (5) Hawkiworth v. Hilary, ante, 

(3) Per Probyrt,L R«x«.Amiea, 493. (2) 

ante, (a) (6). Rex v. Heaseman, ante, (4). 

(4) Rex v.Heaseman, 1 Bott,577- 2 Str roij Rex v. Davis, ib. 704. 
PI. 788 ante, 494. (3). See Regina v. 

1 I 


6 . Sum- 
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Form of the 
order. 


Older of 
discharge on 
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complaint. 


Grounds of 
discharge 
how stated 
in order. 


D scharge 
for ideocj . 


Restitution 
of fee. 
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The usual causes for which the apprentice "complains 
against the master are, cruelty and violating his contract, 
by neglecting to instruct lum, or the like ; when the 
master applies to get quit of his apprentice, it is generally 
upon the ground of incorrigible misbehaviour. 

If an order merely states that the master “ misused his 
apprentice,” or that the master “ used him unkindly ( i ),” 
or that he refused in court to take him again (2), or 
that he refused to entertain him according to the inden- 
tures (3), it does not shew a sufficient ground for the 
discharge. Neither it is enough that the apprentice has 
married without his master’s consent (4). And there is 
no power to discharge for sickness, as u win re the ap- 
“ prentice was lame, and, in the surgeon’s opinion, in- 
“ curably afflicted with the king’s evil,” lor the master 
takes him for better or worse, and is to provide for him 
in sickness and in health. (5) 

But wl\ere a boy who had been put out as a parish ap- 
prentice, after three years’ service, plainly appeared to be 
an ideot, incapable of learning his trade, the court con- 
firmed an order of sessions, discharging his master of 
him. For it would be hard upon the master to keep one 
who could do him no service, while the parish should go 
free. (6) 

A power of ordering restitution of money given with 
the apprentice may be exercised, upon discharging him as 
incident to the jurisdiction. (7) 

This 


(1) Rex v.Heaseraan, ante, 495.(4). 
(i) Rex v. Davis, Str. 774. ante, 
( 3 ). 

(5) Rex *.Heaseman,ante, (1). 

(4) Stephenson v, Hokhtch, aVern. 

491* 

(5) Rex v. Hales Owen, x Str. 99. 


A further objection was, th t the order 
was not enrolled, see post. 

(6) Anon. Skin. 114, See also Rc\ 
v Charles, Burr. S. C. 706. 

(7) Rex v. Johnson, 1 Salk 68. 
a Salk. 491. Ditton's case, x Salk 
67. Duhamel's case, Skin. 108. 

% Bar. 
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r rhis order must be under the hands and seals of four 
justices (i), and enrolled as the act directs, or the supc- 
uor court \% ill set it aside, (a) 

No case lias occurred in which a pauper’s settlement has 
dopondt d upon the validity of such an order of discharge. 
The power «,f a quarter visions over it, when trying a 
question of settlement, is therefore undecided. But it 
may p rheps bo concluded from analogy to the pro- 
ceedings of ecclesiastical ie\cnue (4) and admiralty 
' >urts (5), that being a direct judgment upon the fact by 
a couit not only of competent, but exclusive jurisdiction, 
n is coiiclusHf of the question between contending p«i- 
‘ishes although do \ are not immediately parties to the 
•»*n1once, unit ^ it ha ^ been obtained by fraud (6), orap- 
p ’»• aitog'th* torn. *) * 

2. \»»prert*r edi'p being a personal trust between 
d • e* . md eivant, determinable by the deatli 


> Ait r iriii ‘ v n f 

V' hell. 
' A t U, i 

1 ' 1 ( 1 j . 1 

U 1'^ I - t jUcJ Uf, I III 

1 _ 1 * r j , “ V . A ( j re 

ti.ii in! i ii k tut s >1, icc. ’ it 

I. ! 1 S iiil i« t_d 0 h it ui d mo- 

ney ir ith him. V x l> \ <i f tr, 
1 ;t>. 69. is conti a, lot . u . »»o>\ 
rrl d , ‘arii* n i>i test 
1) \ nn ‘ oh 470. P t a it 
Pctiox, Bull i V 1 \6 
(2) Rix r Ii ties O • en, i Str 9 j 
i j) r> »*• > cise, 4 Co. j; 

J i*rs ii j v, Cirtl , 225. 11 St 

linl, 222 Hirv„y\> case, it 
S: In 1, 280 

pp Cuk 7. Shull, 5 Term Rip. 
2 S$* 

vox., h 


(5) Lothun v Henderson, in Dom 
IV c. } Bjs and Pull. 499. Boltin 
" C»1 uLtonc, 5 L.M, 15 <\ 

if , Prudmm v. Philips, Amb 
7 ft" 1 . Dutchess of Kingston’s ca«c 
7) Pniihe«- f ei v Philos, T. 
R i)in 407 IKvtloJt //. Rrc’cwooJ, 
8 '1 .rm Rep 268 Case o l ihv Had 
Qvt-i*, i v it, a. 1. Robin 

A 1m. Rtp B*<t the dotertnirta 
tiji xshuh hill udi judgments con- 
1.1 ivc, in il e < 1 c. < i third persons, 
ldatc only t » tdnmilty smttm.es in 
pnae c«usts, uid utn to have been 
j?i n with murh reluctance. See 
I oth an v. I lend. 1 son, ante, (3^. 
And C J. De (hey's opinion, Dutchos 
of Kingjto.1*' 1 4*9, u St. 

262 
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of either (i). But indentures are not cancelled by 
the master’s failure in his business and running 
away. (2) 


\ Ofmt- 3. Persons who have been bound to serve beyond the 
beyond tile a S° twenty-one, may elect to vacate their indentures 

legal period. 

(1) Rex v. reck, Salk. 66. Rex. or by any other instrument in writing 
v, Eakring, Burr. S. C. 3*10. But order and direct that such appren- 
thc apprentice and masicr’s represent.!- tics shall s?rvc ns an apprentice any 
tive may continue the relation at their one of such persons applying, (such 
option. See several cases, post. So person having lived with and been part 
may a servant, see Rex v. Ladock, of such master or mistresses family 
ante, ^16. and the executor is liable at the time of their death,) as the jus- 
upon the testator's covenants, if he ticex shall think lit, during the residue 
have assets. Rex v. Peck, ante. But of the term mentioned in the indeu- 
320. 3, c. 57. for the regulation of ture. By ht-ct. 4. If no applfcatioti 
pfctish apprentices, recites, that on the shall be made within three months, or 
death of the master during the term the justices shall not think fit that the 
of such apprenticeship, the agreement apprenticeship shall continue, the in- 
for servifC on the part of the appren- dentures shall be at an end in like man- 
tice is at an end ; but the covenant on ner, as they would have been at the 
the part of the master still continues expiration of the time therein men* 
as fair as his assets extend, or doubts tinned. Sect. 5. Provides “ that no- 
have arisen in respect thereto, &c. thing herein before contained shall 
It then enacts, (sect, a.) that such co- extend or be construed to extend to 
venant for maintenance of palish ap- any parish .apprentice, but to such only 
prentices with whom no more than 5I. bs shall be living with, and shall make 
shall' hg given, shall not continue in part of the family, or shall be in the 
. force longer than for three calendar actual employment of such orijinal 
months after the death of the master, master or mistress, or of any subse* 
$cc.< during which thr6e months theap- quent master or mistress appointed 
preluice sh ill continue to serve the under and by virtue of the several pro. 
executors or their appointee, and that visions of this act, at the time of the 
within such three calendar months, death of any such masters or mistresses 
two justices of the county, &c. where respectively. Upon the construction 
the master or nv stress shall have died, of this clause, sec Rex v. Sheeps* 
shall and may, on appUrtion by the head, 15 East, 59. pot. 
widow of the master, or husband of (2) Rex *y. Buckiugtnn, 2 Lord 
the mist rc&, or hy any son, daughter, Ray m. 1352, 1 Str. 582. And the 
k: other or sister, executor or exeat- # case of a parish app. entice, Rex i\ 
uix, administrator or administratrix Langhana, . Cald. 126. Rex v. E .kimg, 
of Such master or mistress, by indorse-, Burr. S. C. 310. Re c v. Chester, 
ment on the indenture or counterpart:, ibid. 782. 


upon 
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upon attaining that age, unless bound to serve beyond it 
under the authority of an act of parliament ( i ). But the 
apprentice must regularly declare his intention to do so. 

For where an infant was bound for six years by inden- 
ture, and being of age ran away, alledging he did so with 
an intent to avoid the apprenticeship, made when he was 
an infant, and to his prejudice, the court inclined strongly 
to think that tliis running away did not avoid them, and 
that he could not make use of his offence to avoid the 
punishment that attends it, for it is too late to do it be- 
fore a justice when charged with a crime (2), and it has 
been subsequently decided upon the authority of the fore- 
going case, that voidable indentures are not avoided by 
the apprentice’s act of delinquency in running away from 
his master. (3) 


nw* ofo&t&hai^ing indentures is 4- By co 
by mutual con sen t*. Wc" i?t 1 e flSfc snt * 

master cannot discharge them by his consent alone (4 \ 

But it may be done with his father’s (5), or any person Miners, 
having the legal superintendance of his minority. 


In the case of a parish apprentice under age, the in- Parish ap- 
denture cannot be discharged by his consent (6), though plc,>ucui ' 


(1) Ex parte Mary Anne Davis, 6 
Term Rep. 715. The opinion of 
Aston, J, Rex v. Evered, Cald. 26. 
fiee also ex parte Gill, 7 East, 376. 

(2.) P.ex *v. Ev.erod, Cald. 26. S. C. 
16 East, 27. But in this case the ap- 
prentice was discharged by consent, 
there being another objection- to the 
commitment. Ashcroft v. Bertles, 6 
Term Rep. 652. See also Rex v. 
Buckington, ante, 498. (2). But in 
Rex-r. Eakring, ante, 498. (l),the 
apprentice inn away, and the master 
dyirg : wards, the . apprenticeship 


was held tube terminated hy the death, 
so as to entitle the pauper to a settle- 
ment by hirirg and service. Sec ex 
pnrte Gill, 7 East, 376. 

(3) Gray -v. CobUson, 16 East, j 3. 

(p) Rex t/, Austrey, Burr, S. C . 

4.51* Even to enter into the king’s 
service. See R<?x v. Hindringham, 6 
Term Rep. 557. 

(5) Rex v. St. Mary Kallcndar, 
Burr. S. C. 274. Rex r>. Wedding- 
ton, Burr. S. C. 766. Rex v. Spawn- 
ton, Burr, S. C. 8 or. 

( ) Kcx v. Austrey, ante, n. {4). 

. K 2 his 
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1 m father concur ( 1 ). y As he is bound out by the parish 
officers under a special authority, they ought to be con- 
sulted, and give their assent to his discharge, otherwise 
the whole policy of the 43 Eliz. might be defeated (2). 
But such assent is unnecessary after he attains the age of 
twenty-one; at "which time the master and apprentice 
may cancel the indentures by mutual agreement ( 3 ). Yet 
if an attempt be made to cancel them before that time, 
it is hot rendered valid merely by the apprentice’s coming 
of age, but the indentures continue in force, unless the 
parties enter into a new agreement. (4) 

t . . N 

Hot di» In order to discharge indentures, it is necessary, not 
ih.im-d. only parties should agree to separate, but that 

the indentures should be actually cancelled (£}, or given 
up (6); or at least, something^! one winch the hn^con-^ 
aiders as equivalents 

b \ w iion>, 1 1 seems as if they must be cancelled by the original mas- 
ter, and that it cannot be done by a third person, whom 
the apprentice is serving with the consent of the first. (7) 

in what . Where the parties have power to consent, the inden- 
011111,111 lures foay be discharged. 1st, By formally cancelling 

(t) Rfex v. Lahgham, Cald.i»6. Mmories, po<?t. 51 1. (3). See also po:r. 

(Z) Rer Lord Mansfield, r. J. Ret n. (7), 501. ( 2 \ 
r. WuMingtoii, supra, 499. n, (j),de (7) Rex v. Notion, Rim*. S. C. 
4,ided in Rex v. Langham,Uipu,498. * 629. Quaere tatnen, whether thede- 
n. (a). * " cision imparts- so much. For the pan 

(3) Rex v • Harberton, i Term per was a parish apprentice bound mi 

Rep. 139. 'Rex v. Ecdesai Bierlow, ul 24 years of age, and the service 
Burr* S. C. 562. under which the settlement was ob 

(4) Rex v. Austtey, Burr. S. C. talned, being *fter- 4 he appointee had 

441. given up the indentures and long after 

(5) As by drawing a pen through the pauper had attained 21; the court 

them. Re* i>. Langham, Cald. 126. was of opinion that it was not a scr- 
Tearing of the names and seals. Rtx vice under the indentures. And see 
%>, Spa wnton, Burr. S. C. 801. Rex i>. tlapham, Buri. S. C. 266 

(Oj Rex v. Holy Tnnity in the Rex v Shebbear, 1 East, 73. 

15 them. 
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them. 2d, By exchange, or mutually delivering them 
up, and tliis, either with an indorsement ( i ), or without ; 
u because the exchange of the indentures amounts, either 
“ in law or in equity, (and they are the same thing in fhe 

case,) to a cancelling of them, and a determination of 
<6 the apprenticeship under them.” (2) 

Lord Mansfield was of opinion, that it would have 
been more convenient, if the court had never gone fur- 
ther than to inquire whether the indentures have been 
actually cancelled, or given up. (3) 

3d, But apprentices have been held discharged in 
many instates, although the master has retained the 
indentures in his custody, and they lmve existed utide- 
i’aceJ. 

V s ‘ “ * • ' ** s 

Lord Mansfield has laid *801*11 the - loll owing go jijgpal RuWnr 
rule, as a clear line to go by in ascertaining whether the 
indentures are discharged. u Wherever the indenture disdmge. 
“ is so far made an end of, as to give the apprentice a 
u remedy at law, it shall be considered as a dissolution 
46 of the apprenticeship ; but if it were extended to every 
fcC case where a court of equity would relieve, the inquiry 
66 would be endless ; and different magistrates, not bred 
“ to the profession, would, when left to decide secundum 
i6 discretionem , breed endless confusion, by frequently, 

“ in the like cases, making very contrary determina- 
“ tions.” (4) v 

Thus, wliere an apprentice lived w ith his master till 
twenty-one, and then made an agreement to give him 

f 1 ) St. Petrox v. Stoke Fleming, (3) Re* *, Harberton, 1 Term 
Bun. S. C. 230. Rep. 139. S. fi.; and the court seems 

(2j l\r Lee, C. J. Rex St. to have held that opinion, Rex v. 

Mary JCJlendar, Burr. S. C. 274. Thoreley, 6 Mod. 190. 

Rex v. 'I itcbficld, Burr S. C. 511. (4) Rex v. Harberton, ante, (3)- 
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One guinea to discharge, him from his apprenticeship; 
the master gave hint a discharge accordingly, and the 
pauper hired, himself elsewhere. Lord Mansfield, C. J. 
“ I am of opinion, that if the indenture had 7int been de- 
t( strayed , but had remained in the master's hands , the 

apprentice Would have gained a settlement by a sub- 
“ sequent hiring and service. The master received a 
“ guinea for his apprentice, then at full age, for the 
“ express purpose of vacating the indenture. Why ! 
u could the master, after this, have used the indenture 
“ against the apprentice? So far from it, the oppren- 
“ tice might have brought an action against the master 
«forit.”(i) 

The father of an apprentice, at his son’s request, and 
with his consent, bought out his time for four guineas, 
the master giving a receipt, and offering to give up the 
indentures, which the father did not then take, not 
thinking it material; the master kept the indenture in 
custody, uncancelled, until the expiration of the whole 
time, when he delivered it up. The court wore of opi- 
nion, that the indentures had been put an end t<M)y the 
agreement. ( 2 ) 

But unless ^the indentures are actually cancelled, or 
given up, or the master agree unconditionally to do so 
for a valuable consideration, they must be considered as 
continuing to subsist. 

I( the master agrees to Cancel them conditionally, 
they remain in force until the apprentice performs the 
condition, although he is treated in the interim, as one 
mi juris, uncontroled by the obligation of hxs inden- 
tures. 

(1) Rex v. Justices of Devon hire, ley, 6 Mod. 190. But no coisidcra* 
Cald 34. Vet see Regmi v. 1 huis* tion given to tiie master. 

, 4 (a)Re* v.Horberioii, ante, 501. (3). 

A pauper 




A pauper served two years and a half under his in- Muster 
dentures to a blacksmith* when his master leaving off Vcmufes till 
business, they agreed verbally, that the pauper should 7*- paid, 
give his master seven pounds for the remainder of his 
time, the master not wishing to turn him over to any 
body. The master to keep the indentures till the seven 
pounds were paid, which was to be discharged from time 
to time as the pauper could earn and make it convenient 
to pay it. The pauper afterwards worked with different 
masters until harvest time, when lie served his original 
master for a month, at his request, receiving harvest 
wages from him as a labourer, which were deducted 
from the seven pounds lie had agreed to pay his master. 

The master afterwards recommended the 1 pauper to serve 
one Cherry a blacksmith, in whose service he continued 
with his master’s knowledge, about twelve months. 

The court were of opinion, “ that the parties did not 
put an end to the apprenticeship ; but on the contrary, 
the apprentice agreed to pay seven pounds to the master, 
who was to keep the indentures until that sum was paid, 
the master all this time keeping a control over the ap- 
prentice.” The indentures therefore continued in force 
when lie went to serve Cherry, at his master’s request, 


by serving whom, he gained a settlement^ 
hired servant, but by serving him under 


not as an 
the inden- 


tures of apprenticeship, w r ith the con sen his original 


master, (i) 


So, where an apprentice who lias aligned to S. pro- Agreement 
posed to S. two months before the expiration of his ap- ^ C nt,ce off 
prenticeship, to let him off the remainder of his time, for^guioea 
which he at first refused to do. The pauper then offered 
to give S„ a guinea, if he would let him off, which S. 
agreed to do, and also to give him a new suit of clothes 


(i) Rex Chipping W aidtr> Z Teim Rep. 108 
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when the guinea was paid. The guinea was not paid, 
nor did 8. give the pauper the clothes, nor » were the in- 
dentures given up or cancelled. The indentures were 
held to subsist, and that the pauper gained a settlement 
by subsequent service with a particular master, to whom 
S. had given a specific consent, (i) 

Lastly, a minor was bound for six years, and the in- 
denture., voidable, and the master made the following 
unstamped indorsement on the indenture, signed but 
not sealed by him : u 1 agree to cancel this indenture 
as against LG; and W.G. his son [the apprentice and 
plaintiff’], proyid^d the said W.G. makes no engage- 
ment, or enters* into any person’s service in the town of 
Newcastle upon Tyne : in such case this indenture to 
remaiu valid, and the present engagement void.” W. G. 
afterwards, within the term, made an engagement in 
the town of N. by setting up the trade of a woollen- 
draper for himself. The court were of opinion, that 
the stipulation against making an engagement, as cou- 
pled with the context of entering into any person’s 
service in the t< 3 Wn of N., in plain sense imported an 
engagement of trade or business, and seemed equivalent 
to a stipulation, that he should neither engage in any 
business liimsg^f, nor be employed in any as servant 
to another Wmin the town of N. ; and consequently 
that the indenture was unavoided, and the apprentice' 
liable to punishment, under 20 Geo.II. c. 19. s. 4., for 
absenting himself after such engagement, and before the 
term in his indentures had expired. (2) 

What shall It is manifest from these cases, that a mere agreement, 
toa can' mt without valuable consideration, to discharge the appren- 
cJhiig of ticc from the obligation of serving his master, does not 
turcs. Cl " put IU1 en d to the indentures. 


(1) Rex v, 3 hebbear, 1 East, 73, 


(a) Gray v. CookQu, 16 Ej*f, 13. 

Aii 
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An apprentice under age met with a press-gang, and 
entered a volunteer in His Majesty’s service with Ids 
master’s consent. He never returned* to his master, 
but the indentures were not doliveied up, nbr cancelled. 

The consent thus given by the master evidently* im- 
plied that he did not put an end to the indentures, 
and they continued in force until the expiration of the 
term. ( 1 ) 

II. was bound b) the parish of Knowstono to J.F. Seme with 
for an estate which he rented in that parish of J.L., who v"n 
covenanted with F. L * that if a second apprentice was nu,(,n,M y 
bound to him for that estate (which l&wasy, he the m.stvV. 
said J.L. ami hi> icprcsontatives, would discharge the 
said J. F. from any expellees lie might incur thereby.” 

Upon II. being so bound, F. applied to Mrs. L. the 
widow and representative, of J. L., who took the pauper 
II., received the parish money with him, and went with 
him into the parish of Rose ash, where he resided with 
her lor three year?, when, becoming a cripple, she sent 
him back to F. and insisted 011 his receiving the pauper. 

This F. refused to do, until she promis|& to pay him all 
the expences he should be at in talcing care of him, and 
then he put the pauper to live with the pauper’s grand- 
mother. The court (2) Were of opinion, that the ori- 
ginal indenture continued, and was not discharged byanj 
thing stated to have passed between F. and Mrs. \u (3) 


(1) Rex v. Hindunglum, 6 'Per* 
Rep fjy. Indeed all the ca^s in the 
next section proceed upon tin. prin- 
ciple. 

(2) JLoid Mansfield, absent. 

(3) Rex v. Chari's, Bulr. S. C. 
706 In this latter report, the words 
given to Aston J. are, *• I\ having, 

another apprentice, applies to Mis. 


“ L. to tAe him, nice We t<> h/*r 
covenant ; sh«* takes him with his 
tf consent, ..ml tikes the parish money, 
“ which, to he suic, looks like an as- 
M sigrment, but is not on?/* Tt is to 
be observed further, that the appren- 
tice, being under a'a*, could not Irvc 
consented to the discharge in e th i rt 
the fore£,o»i g cjjeu. 
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SECT. IV. 

Of the. Service. 

Of the ter- The service of an apprentice is required by a different 
v 1 .statute, and governed by different rules from those 

which regulate that cl’ an hired servant. 

It has been observed, that “ the performance of actual 
service is not the tiling material : it is the residence, the 
inhabitancy of an apprentice in a town or parish for forty 
days, that gains the settlement (i).” But although the 
extent of the service may be immaterial, the appi entice 
gains no settlement, unless he continues under the con- 
troul of his indentures during such residence, liable, not 
only in law, but in fact, to perform the duties prescribed 
by his covenants; otherwise, he does not inhabit as an 
apprentice. This is what seems meant by the term ser- 
vice, as applied to apprentices. 

TVentof ' The extent and quality of this service is limited by the 
' !U,iCu covenants of the deed by which he is bound, and it seems 
immaterial, whether they allow an iriterruption of ser- 
vice, of exempt the apprentice froift his master’s controui 
at stated period. This has not been expressly decided, 
but the following case, winch might have raised the ques- 
tion, was brought before the court: — A father covenanted 
to find the apprentice meat, drink, and lodging, on every 
Sunday in the year during the term ; and the boy went 
home every Sunday, and served his master die remaining 
six days of the week. This point was not stirred, but 
the apprentice acquired a settlement. (2} 

1 Service 


(t) Per Aston, J, Rex v. Chailes, (2) Rex v. Leighton, 4 Term 
Barr. S. C. 708. Rep, 73a. ante, 466. (2). This case 
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Service under indentures may be either, 1. with the Sen ice. 
original master; 2. with another person by his consent 

It has been observed, by a very learned judge, “ that 
it would perhaps have been better to have confined the 
power of gaining a settlement to service with the original 
master ( 1 ),” but the law is settled otherwise. 

Consent may be given, not only by the original master, Consent by 
but by his executor (2), or even by his widow, before whom $ l ' en< 
taking out administration. (3) 

Also the person receiving an apprentice with sticl\ con- 
sent, may transfer his service to another; for his consent 
includes that of the original master, and this without the 
actual knowledge or consent of the first (4), or of his 
representatives, if he be dead. (5) 

But since 3 2 Geo. III. c. 57. it has been held, that when 
a parish apprentice served the son of his original mistress 
to whom she had given up her farm, and continued with 
him until her death : he could not gain a settlement in 
another parish by serving another parson with the son’s 
consent given after his mother’s decease. For that act 

miy perhaps be rather considered as (’i) Per Lord Kenyon, C,J. Rex 

one ofintcriupt on tn the service than x. Ci editon, x East, 62. 

of an exception in the contract. As (2} Rex v. St. Paul’s. Bedford, 

to exceptions in contracts of huing, 6 Term Rep 452. 

see ante, 336. et seq.; and as to inter- (3) If the apprentice ilso content. 

ructions in service under them, ante, Rex v. East Bridgeford, Eurr. S. C. 

3*2.etseq v But the Words of 3 W.IH. 133. But see Rex Chirk, post, 
t. II. sect. 6. are, that the servant 5*12. (2). * 

u «hall be lured for a year,” and of (4) Rex v. Tavistock, Burr. S. C. 

8&9W. III. c.30. that « he shall 578. Rex v. East Brid fc eford, ante, 

* continue and abide in the same ser- (3). Rex -o. Brad-tone, 2 Bott. 434 
<* vice for one whole year.” Theie PI. 459. 

are none such In the statutes which (5) Rex v. Clapham, B irr. S. C. 
respect settlements of apprenticeship. 266. Per Lord Eilenboruugh, C. J. 

Rex 1 , Sheep^head, 13 List, 59. 

recites 
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recites that the contract of service is at an end upon the 
mistresses death, and service by which a settlement is to 
be acquired according to sect. 5. means service with a 
a .subsequent master or mistress who becomes so by the 
provisions of the act; it is the service under the autho- 
rized substitution that the act applies to. ( 1 ) 

This power of asserrtjs an independent right, vested 
in the person whom the apprentice is legally serving ; 
which he may exercise without any other concurrence 
than that of the apprentice, and which the latter may 
give, although under age (2), or bound out by the pa- 
rish (3). But which, if once given* the master canijot 
afterwards rcdal. (4) 

It is not every consent to service with a third person 
which enables an apprentice to acquire a settlement. The 
distinction is laid down in a recent case : “ If the master 
“ is applied to for his consent to a particular service, and 
u give it, that shall be considered as a serving with the 
u first master, and confers a settlement, but an indiscri- 
“ minute leave to serve any person will not.” (5) 

To gain a settlement therefore by service with a third 
person. 1st, The consent must be direct and explicit, 
id, To serve a particular person; or 3d, if more general, 
it must be for the immediate benefit of the master. 4th, 

. - (1) Rex*'. Sheenshend, 15 K$st,59. (4) l J er Holt, C. J. Berber Den- 

See the provisions of this act abridged, nis, 6 Mod. 69. But this seems to ex- 
ante, 498. (1), and the act at large in tend only to cases whore the licence is 
the appendix. express, and it maybe otherwise li- 

(a) Rex v. F remington, Burr. ft.'C. mited by the master, . See the opiplon 
416. Rex v*. Bradntnch, a Botr, 430. of Duller I. Rex v. Holy Trinity in 
1 % 4 j & and indeed airowt all the cases the Minor ies, post, 5 1 1 . (3). Gray v. 
of consent. . Cooks an, ante, 50c. (2). 

(3) R«'x <7.'. Tavistqck, post. 443. (i )♦ (5) Per Lord Kenyon, Rex v. Sheb- 

Rex v. St! George’s' Hanover Square, bear, 1 East, 7 5. 
post. 5 10. (4). Rex v. Langlum, ante, 

Il 
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It must be given by the master under a conviction, that 
the indentures are still in force. 

An explicit consent may be given, 
in writing. 2d, By parol. 

An assignment, however formal, is good bv wav of T \ w,itrcrl 

? . ® J J assignment. 

covenant, but not as an assignment to pass the masters 
interest, without a local custom to support it (1), and the 
defect is not cured by the apprentice’s consent (2), be- 
cause the person of a man is not strictly and legally asr 
signnble (3). But it is suilicicnt to legalize the service Wrim-n as- 
under it, and thereby confer a settlement (4), although 
the original indenture is voidable (5). This assignment, 
when in writing, must be stamped, lor it is not within 
the exception 20 Geo. III. c. 58. s. 4. which exempts 
any memorandum or agreement for the hire of any la- 
botirer, artificer, manufacturer, or menial servant.” (6) 

?.<!, An unwritten consent to the service is equally a. Parol, 
good (7), and may be either express or implied; "and it 
seems good when the master agrees that his apprentice 
shall work for another for a certain sum to be paid the 

gi) D:i!t 6y8. Caistor v. Ecclcs, Burr. S. C. 248. Where a female was 
1 Salk. 681. Baxter v. Burfitld. bound out by the p.nish, And the -defect 
Herns v . Drake, 8 Ann. cited Ld. in the origin., I indentures was, that the 

Raym. 683, lb. Ivy Lee, C. J. But girl had been bound absolutely til! 

s»e the opinion of Buller, J . Master twenty one, without the alternative 
n>. Miller, 4 Term Rep. 341. who cites “ or time of her marriage,” *>ee ante. 

Rex v. Aides, 1 z Mod. 554. (6) Rex v. St. Paul’s Bedford, ante, 

:2) Rex v. Channel, 3Keb.5t9. J07. (a). See also 44 Geo. lik e. 98. 

. (3) Rex *v. East Bridgeford, Burr, ante, 4.J.9. , ' 

S. C. 133. (?) St. Oaves' «. All Hallows, 8 

(4) Catstor v. Eccles, 1 Ld.Raym. Mod. 164. Str. 334.. Rex v. St. 

(,% 3. Holy Trinity v. Shoreditch, Georges Hanover Square, Burr. S.C. 

1 S f r. 10. Rex v. Pethstm, Buir. S.Cy 12. 'Rex i>. Stockland, Oaid. (n. 

154. ^ Dough jo., 4.1J other case*, p ■>(. 

(5) St.' Petrox Stoke Fleming, 

ma&tvr. 


1 st, By assignment t . Explicit 
consent how 
given. 
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master without consulting’ the apprentice, at least if the 
apprentice lives and works with such person in pursuance 
thereof, (i) 

1 9 t, A master told his apprentice, “ that he had no 
“ business for her, and that she should go where she 
“ would;” afterwards, meeting Mr. N. a relation, who 
wanted a maid servant,'* ho told him, “ he was over- 
“ stocked with maids, and had an apprentice maid, which 
“ he could spare him, if N. and she could agree about 
u terms.” He afterwards told the apprentice, that she 
might go to Mr. N. and live with Mr. N. if they could 
agree, and she did so (2). A person willing to take into 
his service v one Who, was an apprentice at the time, went 
to the master, who had failed in circumstances, to ask 
him whether he was willing to resign up his apprentice ; 
and further said, “ if thing* come about again, he hoped 
u he would never fetch her (the apprentice) again;” to 
which the master replied, u he never would (3).” These 
are express consents. 

2d, A direct consent may be inferred, where the words 
used do not appear. A master hired out his apprentice 
to a, third person by parol agreement, receiving her 
wages, and finding her in clothes (4). The assignee of 
an apprentice placed him out with a third person as an 
apprentice (5 An apprentice having staid out all night, 
was told she might go look for another place, and a week 
afterwards she agreed to hire herself as a servant, when 
her fin-t master gave her a character (6). These amount 
to sufficient consents to the particular service. 

(1) Rex<t\ Smeulfcn, i^E.ut,45*. Square, Burr. S.C. ia. EutseeReg. 

(l) Rex>y. Fremmgton, Burr. S. C. v. Thursley, 1 Bott, 52;. PI. 705. 
416. ante, $08. (a) (5) RcxT/.Cbpham,Bmi.S.C.266. 

(3) Rtx •*. Lan^h.im, C.ild. 126. ante, 507. (5). 

ante, 4yS. ' 2). (6) Rex Sn Mary Lambeth, 2 

(4) Re* v, St. George’s Hanover Loti, 431- PI. 457. 

1 4 But 
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But mere knowledge by the original master, that his Knowledge 
apprentice is living in service with another person, does a 
not ( i )• The pauper was bound as a parish apprentice 
to Matthews: he assigned her by parol to Stilliford. 

Having lived with him seven months, she ran away, and 
served one Hayes for nine months, with the knowledge, 
but without any express consent of Matthews or Stilii- 
fprd. Hayes did not know she was an apprentice. Mat- 
thews, the original master, resided in the same parish 
where the pauper served Hayes, and frequently saw her 
there, but during her residence there, applied to Stiili- 
ford to take her back, and threatened to put him to 
trouble if he did not. Lord Mansfield : — Here is no con- 
sent express, or implied; his mere knowledge of it does 
not imply his consent to if (a). Per Duller J. — AH the 
cases shew, that mere knowledge is not sufficient; know- 
ledge does not imply consent. (3) 

General consent is rather to be considered as a renun- General 
elation and abandonment of the apprentice's service, ex- CQnsem * 
pressed under the form of an indiscriminate leave, which 
sets the apprentice, at liberty to work with other masters, 
than as a direct assent to service with other persons. ' But 
a master may give his servant a licence to work indiscrimi- 
nately, without limiting him to a particular individual, and 
yet it shall not come within the meaning of such a gene- 
ral consent as precludes a settlement. For such service 
may be qua actual service to the master himself if it.be 
for his benefit, and he retains a direct controul over the 
apprentice. (4) 

(1) PerLee,C. J. Rex v. St. Mary Rex v. St. Mary Lambeth, 2 Bott, 

Kalle ndar, Burr. S.C. 274 Per Bui- .13* • PI. 157* The frets in both these 
ler, J. Rex v. Holy Trinity in the cases would have raised -the question, 

Minories, post. 514- ( 0 * but „P assed unnoticed, both at the 

(2) Rex v. Idcford B irr. S. C. 8*r. bar, and upon the bench. See also the 

(3) Rex v. Holy Trinity in the opinion of Lord Kenyon, C. J. R«x 
Minories, post. 514. (i) ; and see the v. Shehbcarc, ante, 505. (ij. 
opinion of Puller, J. Rex v. Standford (4) Rex v, Olfrrto n, post. 

I. Term Rep. a$I. post,; as also 


But 
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But where the master tells his apprentice “ togo about 
** his business* and work for Himself (i), tjiat he must 
46 not stay; he was at liberty to go where lie thought 
“ proper (2 ).” Or that he had no employment for him ; 
lie might go where he pleased (3', or an agreement, that 
the apprentice shall work and provide for himself (4). 
These are general consents,, under which, service with a 
third person confers no settlement. For the service can- 
not be considered as performed with the' first master, he 
having expressly. renounced it, and the conversations do 
not amount to a discharge of the indentures, so as to 
enable the apprentice to make anew contract of service 
with anotli^r person. 

Thus, where the faster of a parish apprentice, with- 
out the parish officer’s consent, agreed, in consideration 
of forty shillings, paid by the apprentice, who was tlieri 
a minor, to discharge him from his apprenticeship, and 
delivered lip his indentures, and the apprentice afterwards 
hired himself to several masters. It was held, that the 
indentures continued ; for the pauper being under age, 
was incapable of .consenting to the discharge; and the 
subsequent servic^undcr the hirings can never be consi- 
dered as performed with the master’s consent, and so, as 
being a service under the indentures; for it was no express 
consent given to the particular service, but was intended 
to be quite general, and even founded on a mistaken ap- 
prehension, that the pauper could consent to his being 
discharged. (5) 

So where a master told his apprentice “ to go about 
his business, and work for himself” and the indentures 

(1) Luke's v. St. Leonard’s, po§r. (4) Rex v. JSt. Helen, Stonegate, 

S *3* (* )• , 1 East, 28;. 

(i) Hex v. Chirk, Burr. S. C. 78Z. (5) ^Rex v. Austrey, Burr. 6. C. 

R#x v. Eakring, Burr. S. C. 3x0. 441. ante, 499. (4). * 

(3) Rex *:*. Crediton, post. Norton v, 

Royiton, ante, 500. (7). 


were 
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were not cancelled or given up. The pauper hired him- 
self with several masters as a journeyman, and applied 
his earnings to his own use. His original master, not 
knowing with whom he worked after he left him, nor 
demanding any account of his earnings, nor making any 
inquiry after him, or any provision for him. It was held, 
that he gained no settlement by service as an apprentice, 
by this general leaVe ; nor as an hired servant, for the 
indentures subsisting, he was not sui juris, (i) 

Likewise, where the master of an apprentice died, and 
he continued with the widow in W. for a fortnight to 
finish his work. Having no employment afterwards for 
him, or any other workman, ^he told him that he must 
not stay with her, and he was at liberty to go where he 
thought proper. lie quitted her, and, on parting, told 
her he w as going to his father, w ho w as a slater, and 
lived in another parish. But no agreement took place 
between the father and her, to his knowledge, nor were 
the indentures delivered up. He lived with his father for 
two or three years. It was held that he was settled 
in W. lie gained no settlement by residing with his 
father. “ The widow does not appear to have had any 
“ interest: no administration appears to have been taken 
“ out.” (a) 

A particular consent is most naturally given before the 
commencement of the new service (3;, and previous to a 
general licence or consent. It has never been expressly 
decided, whether a consent^ subsequent to the commence- 

(t) St. Luke’s v. St. Leonard**, tei answered, w he might go whete he 
Bmr. S. C. 542. See also Notton *u. pleased.’* j 

Royston, Burr. S. C. 6*9. ante, 500. (' z ) Rex v. Chirk, Burr. S. C. 78a. 
(6). In this ta<e, the apprentice be- also Rex v. Eakring, Burr.S.C. 3»o. 
ing desirous to leave the m»*ter whom Rex v. East Bridgeport!, ante, 507 (3). 
he served, with Lave from his original (3) See the cases, Ante, p. 509 et 
mistress, appl.sd to hh», and the mas- seq. 

VOL. I. L I. 
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meat of a service, under these circumstances, would 
render it sufficient, according to the 'maxim, Quod emnis 
ratihabitio retrotrahitur atque manduto eequi paraiur. 

i 

* uf licence' - ^ ma y g* ven after a < general licence of depar- 

ture, and after the Apprentice has commenced service 
under such a licence ; for the indentures continuing to 
subsist, the master has a right to resume hip controul and 
<flaim kirvice From his apprentice for the remainder of 
f his time (i ) subsequent service of forty days, there- 
ipjre, is under the indentures, and confers a settlement. 
This ha# been decided in several cases. 

V' 

a went given A parish apprentice being regularly assigned to W. 
*K*Jwm* served him till he was twenty years of age, when they 
«* to keep agreed to part, and W, gave him permission in writing, 
.« prentice, signifying that he had his consent to serve any other mas- 
“ kc ' ? ter. The apprentice then hired himself for a year to T., 
and when he h#d been eighteenths in the service, his 
master T. met by accident, who said, “ I find you 
*** have an apprentice of mine to which the master 
answered, w I do not know I have ; and then W. said, 
J. D. (the pauper) is my apprentice, but you are wel- 
<fi come to keep him as long as you please, and may have 
“ his indentures when you please; for I shall think no 
“ more of him.” He gained a settlement under this con- 
sent (2) 

4 

•< You may A pauper, two months previous to the expiration of 
“ wUh°«u apprenticeship, had agreed with S. his master, to 

(1) See the opinion of Buljer, J. sent to this service wnh T., or to his 
Rc$ v. Holy Trinity in the Mino* serving any particular person, j^uc he 
ries, 3 Term Rep. 603. told him at parting, that he would 

(t) Rex v. Bradstone, a Bott, 434. think no more of him. See al>o Rex 
Pi 459. The we ted. that W. v. the Holy Trinity in the Mmoncs, 
had never given a»i> ticular con- port. {*}, * s 


cancel 
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cancel the indentures, upon a condition which did not « my heart; 
take effefet; and the indentures were neither cancelled “ 
nor given up. On the morning upon which the agree- * thing for 
ment was concluded, the pauper went to B. and offered ^° U> 
to serve him, who said, he would not take him without 
the consent of S. The pauper went to S. and told him 
what B. had said. S. replied, * you may go, with all my 
u heart ; I think it will be a good thing for you to learn 
“ the trade/* This was held a sufficient assent by S. to 
the service with B. to enable the pauper to acquire a set- 
tlement as an apprentice. For the master was applied to 
for his consent to let him serve? the particular person 
named, and he expressed his approbation of that person 
so named ; it is therefore a particular consent to the par- 
ticular service, (i) 

An apprentice was bound to serve till twenty-four, - Approbation 
and at the age of twenty-two, his master agreed, that if 
lie would give him a guinea in hand, %nd two guineas to depart, 
more, being one guinea a year' during the continuance of 
his apprenticeship, he should go and serve whom he 
pleased. But the master said he would not deliver the 
indentures, nor discharge him from his apprenticeship, 
for he considered him as his apprentice still. The pau- 
per agreed, and paid his master a guinea in hand, and 
then hired himself to Miss Sainthill. At the end of the 
first year, he went to his master, and paid him one guinea 
for that year. His master said, “ you continue to work 
“ with Miss S. I think it a very good place, and hope 
« you will continue in it.” At the end of the second 
year, he went and paid his master the other guinea, 
when he said, “you still continue to work with Miss 
He replied, “ he did;** when his master said, he would 
look out for the indenture, and give it to him. The 

(i) Sbfbbear, t Eut ,73, ame, 504. (1). 

L L 2 
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pauper did not kn,ow that there was any conversation be- 
tween the piaster and Miss S. respecting the apprentice- 
ship ; but Miss S. knew he was an apprentice, and had 
inquired his character* This was held a sufficient assent 
to pntitle the party to a settlement by service with Miss S. 
as an apprentice. ( i ) 

A parish apprentice, under age, was assigned to one 
Prout- Afterwards he offered his service to Mason , who 
apprehending that he was an apprentice, sent to Prout to 
know whether it was, with his consent that the pauper 
should liv£ with him : Jto which he answeied, “ with all 
« myheaft; he may live with Mason, or any body else, 
“ provided he performs his agreement with me ; which 
“ was, to pay one guinea a year during the ? attainder oj 
“ his apprenticeship” This was held a consent by Pi out, 
and his consent included that of the first master, (a) 

a 

Seivice with The pauper Was bound apprentice to serve seven years. 
4 xicoDd Having serve^six, and being only nineteen, tne master 
months he- declined business, when he informed the pauper, that he 
loi** in<len- w i s ] ie d ] x \ m to get another master for his good. The 
rtikd. pauper went to his father, in another parish, with whom 
he staid three or four weeks. Not meeting with a ser- 
vice^ he returned to his master, who told him, that lie 
heard Mr. E. wanted a man, and to go to E. and make 
an agreement witfi him for his (the pauper's) good ; and 
that lie understood E. would take him for a twelvemonth. 
The pauper went, and entered into an agreement, in 
wilting, undei* seal, but without stamp, to serve for a 
year; to have board, lodging, and twelve pounds wages. 
The indentures' were neither assigned, nor cancelled; 
but after he had served E. two months, his Jfii&t master 
gave him up his indentures. The service with E. is by 

* 

(i) Rexy.fcndnuch.a Eo% 430. (a) K^vTavktock, S C. 

578 . 
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the first master’s recommendation, and with his consent, 
and the indentures not being given up for forty days, 
it was a service under them, and conferred a 1 settle- 
ment. ( i ) 

In these cases, the leave was expressly given. In some 
others there was an application to obtain it, while the 
master seenis in the remainder not only to have preserved 
his control over the apprentice, but to have exercised it 
with a solicitude for his welfare. But the great difficulty 
is, to distinguish in cases where a general licence has been 
originally given, between express consent,' which legalises 
subsequent service, and such mere knowledge that the 
apprentice is in a particular service, as does 'not amount 
to consent. (2) 


The following were considered as eases of knowledge 
and acquiescence, on the master’s part, without con- of service, 

withjut 


sent : — 


consent. 


The master of an apprentice failing in business, told 
him he had no further employment for him, and he 
might go where he pleased. Afterwards, t and before 
leaving his master, a person came to inform the appren- 
tice, that one Underhill, who wanted a boy, wa£ at an 
inn in the neighbourhood, and that he should go to the 
inn. As the apprentice was going out of the house, his 
master met him, and asked him where he was going? 
the pauper told him he was going down to Underhill. 
The master said, “he might go there, or where lie 
« pleased.” Thereupon, the apprentice left his house, 
and went and hired himself, and lived with Underhill ; 
but no communication took place between the original 
master and him. This is not such an assent of the ori- 


(1) Rex «. Holy Trinity in the 
Mmories, 3 Term $ 0 $, * 


(a) See ante, 510— 511 


giaal 
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4gmal master to serve with the second* a^nables him to 
gain a setdement/thereby. Fo^ the pauper tells his mas- 
ter* on befog asked where he was going, that he is going 
to Underhill : on which the master repeats, in effect, 
what he had before said, that he might go there* or 
where he pleased ; meaning* that he no longer looked 
for his service, nor took any concern how he disposed 
of himself. (i) 

i have got An apprentice was assigned, by parol, to his pother, 
prentice to W. Chapman* a journeyman bricklayer. Being about to 
work. “ i marry, b& applied to, W. Chapman, and told him he 
« oHt! he wished tdw#fk, and provide for himself, to which W. C. 

” *** consented, ^au8 said, he might do the best he could for 

himself, and did not afterwards consider the pauper as 
his apprentice. * But the indenture was neither delivered 
up, nor cancelled, nor any thing said respecting it. In 
the same month, and three quarters of a yeai before the 
expiration of th$ apprenticeship, the pauper applied for 
work to T. Penyston, who employed him in bricklayer’s 
Work* at weekly wages. About a month after, T. P. 
met W. C. and told him be had got his brother at work ; 
to which W. C. replied, “ I am glad of it ; he was a bad 
4< lpd, and I could make nothing of him.” This was 
held net? to amount to an assent to the service with 
the second master, upon th6 authority of the foregoing 
ease. ( 2 ) 

Assent It has been held, that the master may assent to the 

tc^denves a PP ren bce’s working for himself, provided he is to de- 
benefit froth rive a benefit from that service, and his control con- 
serr^ Uent throes 5 because, in that case* it is actual service done 
> for the master. A parish apprentice, eighteen years old, 

agreed with his master, « thut he, upon paying twelve^ 

(x) Rex V, Creditor, x Bast, 59. (s) Rex v. St. Helen, Stonegate, 

1 £ast, alj. 

u 
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“ pence a week, and providing for himscl&fffiould be at 
“ liberty to work for his Own benefit, during the ye* 
“ mainder of his apprenticeship.” Thfe master w^ to 
find him a loom, and was to 44 receive the twelve-pCnce 
44 a week as a satisfaction for his service during the rA- 
44 mainder of his apprenticeship.” Neither the church- 
wardens nor overseers were privy to the agreement, nor 
were the indentures cancelled, or delivered up. The 
pauper then married, and worked for his own benefit, 
his master providing him with a loom, and 'receiving the 
one shillihg per week. He worked during the last year 
at Offerton, for the same tradesman ‘who, employed his 
Inaster ; but such tradesman did ttQt settij^fjot* in 'any 
wise account with the master for* • the paupers wojfk, or 
earnings: nor did he work with him by the blaster's 
particular direction or consent ^ but the master provided 
him with a loom, and knew, during all that time, where 
and with whom he was working ; and applied to him 
twice during the last year of his apprenticeship, for the 
arrears of the twelve-pence per week, due in pursuance 
of the agreement, which he would have received, if the 
pauper had been able to pay. The court were of opi- 
nion, 44 that the apprenticeship Continued; that there 
was no dissolution of it, nor any intention to dissolve it ; 
as between the original master and the apprentice, the 
master knew that the apprentice worked at Offerton, 
and demanded the twelve-pence a week for ity An 
apprentice may work in any parish, with die consent of 
his master ; and it is probable, that the tradesman with 
whom he worked knew that he was an apprentice, as 
he employed the master. They held," therefore, that 
the service in Offerton was under the indentures of ap- 
prenticeship. (i) 


(x) Re* v. Offerton, Burr, $. C.Soft. 
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The consent must also be given by the v master as such, 
and while he conceives the indentures ,to continue in 
force (i). For if the parties suppose, even erroneously, 
that the indentures are cancelled, service with a tlxird 
person, although under an express consent, will be in- 
sufficient. The pauper was bound by the parish officers, 
at the age of v eleven, to E. S. to serve till twenty-four. 
He lived with E. S. five years, when his master gave 
him up his indentures, and recommended "him to live 
with W. V., with whom he made an agreement, as a 
servant, and served three years. Here “ the pauper 
“ being a minor, could not consent to the discharge of 
“ the indentures, without the consent of the parish 
“ officers.? (a) 

And, pet ’ Lord Mansfield, C. J. “ It seems to me 
clear, that the pauper could not gain a settlement after 
the first fiv6 years, under the indentures, as an appren- 
tice; because neither party, in fact, considered the 
service as such ; they considered the indentures as given 
up, and put an end to for ever ; so that the service was 
not, nor was intended to be, in the capacity of an ap- 
prentice.” '(3) 

The pauper having been'regularly bound out by her 
parish ; the master, during by term, by a written in- 
denture legally Stamped, signed and sealed by all parties, 
in consideration of 5I. 5 s., bound her with her own con- 


(1) Per Le Blanc J. Rex v. 
Christowt, ii East, 95. 

(a) Per Willes, JV {Sbit. (3). 

(3) Rex v. Sandford, 1 Term Rep. 
1S1. Buller, J. puts the settlement 
on the ground ** ihat it was a mere re- 
commendation to serve V£. V., which 
the panp*r might have rejected or not, 
» as he pleased. 1 * 3 ' Bat the opinion of 


Lord Mansfield, C. J. Rex v. Austrey, 
ante, jia. (3), confirms this case. And 
in Rex v. Holy Tunity m the Mi- 
nories, ante, 517. (i), Lord Kenyon, 
fe L distinguished that case, where the 
parties had power to cancel, from Rex 
Sandford, by resting the settlement 
upon the residence of two months, pre- 
vious to giving up the indenture*. 

sent 
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dent to one S. as an' apprentice, till she attuned the full 
age of 2 1 years. The^ourt were of opinion, that she 
did not acquire a settlement by her service with S. under 
the seeond indenture : for the instrument purports to be 
a new and original binding. Her first master does nek 
assume any right to assent to her serving another master 
undqr the former, indenture, but only to bind her de now . 
To contend that this was tt consent on her part, that she 
should serve 8. as a continuation of the relation of her 
original apprenticeship, would be contrary to what 
appears upon the face of the instrument to have been the 
intention of the contracting parties. ( i ) 


But no distinction arises from the parties having it circum- 
in contemplation to give up the indentures (2), or the ^"chdo 
apprentice entering into a new relation of servitude, not affect 
either by binding himself as an apprentice ( 3 ), of ser- 
van! (4), although he does it with the master’s know- anothe,f 
ledge, and under seal (5), or that the person, receiving 
him, knows him to be an apprentice (6). It is also 
unnecessary, in cases of particular consent, that the first 
master should derive any benefit from the service under 
( 7 ) 


SECT. V. 

Of the Residence by , and Place in, which an Apprentice 
acquires d Settlement . 

A servant cannot gain a settlement until his year of Distinction, 
service is complete. It floats undetermined until that 

S 4 1 

(1) Rex r. Christowe, 1 1 East, 9 5. ($) Awe, n. (»). 

(a) Rex v Holy Trinity in the (6) Rex v. Bradninch, ante, 516. 

Minories, ante, 517. (1). „ " (*). 

(3) ’ St. Petrox v. Stoke Fleming, (7) Rex nt. Fremiogton, ante, 510. 

ante, 309.(5). ' (l). Rex v, Holy Trinity in the 

(4) Rex v, St. Mary, Lambeth, Minories, ante, (2). 

»me, 510.(5)- 


expires, 



m 
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attires, and' he is then settled in that -parish or town 
wherein he has served the last forty dayi* capable of 
cohferrfn^ a settlement, (i) 

JJwt forty days* residence, and service under indentures 
confer an absolute settlement, which no subsequent dis- 
qualification by Certificate, or otherwise, can defeat (2). 
If the apprentice reside so long in one parish, although 
the indentures are cancelled on the forty-first day after 
their execution, be has acquired a settlement. (3) 

Jfc rightly observed by Dr. Burn, therefore, “ that 
“ an app^ntice may gain as many settlements as there 
11 are spaces 0/ forty days In the term ^of his apprentice- 
“ ship." (4) 

This is the principal distinction between residence as 
a Servant, and as an apprentice. 

, 1 

The questions and cases which respect this subject 
will be arranged therefore in the same order as was pur- 
sued in treating of the residence of hired servants. The 
reader will find in the section on that subject {5) a minute 
explication of the principles, which it would be useless 
and irksome to repeat here. 

An apprentice cannot acquire a settlement except in a 
parish or township having overseers ( 6 ) ; for the 13 & 14 

• t ' 

• '* \ , 

(i) Ante, 410. ct s^q (4) 3 Burn’s Justice, Title Poor, 

(l) See Ret ^fthydon, Burr. Settlement by apprenticeship. 

S.O i6x. St. Cutwrt’fi *. West- fc) Ante, chap, xx lect v. p.418. 
bury, Burr S C. 470. 1 . (d) Clerkenwell v Bridewell, 1 

(3) A servant may acquire a settle- Lord Kaym. 549. Rex v. Cirences- 
ment by a residence pf 40 da^e, di- tei^ 1 Str.579. St Mary Colechufch 
rectly subsequent to hi* ye*r*s hiring, w. Rithdiffe* z Str. 60. poet. 515 
but he must have ierved ah enure (zj. „ * * „ 
year. ** * 4 ^ * 


Car. II. 



an Apprmfck acquires a Settlement. 

Car. II. c. i a. extends only to such p%?es^4f*4 tfe# pro- 
visions of 3 & M. are expressly confined th%r$to» * v 

He must reside forty days in the character of appren- 
tice,' and free from incapacity to acquire a settlement (i) 

But it is unnecessary that the days should run in un- 
broken succession. A residence at internals will connect 
for the purpose, (a) 


Neither does it make any distinction, that the residence 
is interrupted by periods of inhabitancy in a place where 
no settlement can be acquired. An apprentice tf served 
his master mostly on ship-board at sea, but inhabited the 
parish of West Stockwith the first fourteen days of his 
apprenticeship, and so many days after, at many different 
times, as, with those fourteen days, amounted upwards 
of forty days in the whole, and in no other parish for forty 
days during his apprenticeship.” He was held settled 
in West Stockwith. ( 3 ) 


And the rule is the same where the incapacity arises, 
not from the place, but from a defect in the service. 
Residence at any distance of time during the conti- 
nuance of indentures will connect, notwithstanding the 
intervention of service and ? residence, which confer no 
settlement, provided the relation of master and appren- 
tice continues to subsist. 

(1) St. Cuthbert’s v. Westbury, ter, Csik Sett $M Rem. 119 
Burr.S.C 470 Missenden v. Grim*- St. George’s Hjfbover Squire, ante, 
field, FoL 157. But the ground of $ 1 0.(3). Re* v. Fremington, ante, 
this latter determination was, that the $tQ. (1), seems contra ; the law, 
agreement to reside alternately was however, is settled by the subsequent 
fraudulent. , A cases as above cited. t 

{%) Rex v. Sandford, a Bott, 39$. (3) ftex v. Gafroto rough, Burr. 

PI. 4 * 6 . Rex v. Btightbeimstone, S. C. J 86 . 

5 Term Rep* 188. Rex *» Cirences* 
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, Sage gav^u&t&e indentures to his garish apprentice, 
then aged* eighteen, without the parish officer’s consent, 
and recommended him to live with Verney, with whom 
the pauper made an agreement as a servant for three 
years. Having served that time, .he resided in another 
place for three months, and then returned to his original 
master for a month, paying him sixpence a week for 
lodging. Willes and Buller J. were of opinion, that this 
last residence would connect with that which took place 
antecedently in the parish with the same master, prior to 
giving up the indentures, so as to confer a settlement, (i) 

Settled The settlement of an apprentice, like that of a servant, 

Us' night* 1 * 3 * 1S w here he has last resided forty complete days. He is 
settled finally, therefore,* where he sleeps the last night, in 
his condition of an apprentice, provided he has resided 
there forty days altogether. (2) 

vSoutf Likewise, if the apprentice serve his master in one 
habitancy*" parish, and reside in another, the settlement is gained, 
insufficient. where he works, but where he sleeps ; for it is there 
that he inhabits : and one condition for gaining a settle- 
ment required by 3 W. & M. c. 11. s. 8. is,' that the 
person shall be bound an apprentice, and inhabit in the 
town or parish. (3) 


(1) Rex v. Sandford, iTerm Rep. 
281;. Mi the first of these reports a 
mistake occurs in printing the name of 
Verney for Sage. See also < Rex *». 
Charles, Burr. S. C- 1 t 6 . 

(a) Rex fytgmheirpstone, and 
the\ases supra, 

(3) Rex v. St. Peter** on the Hill, 
a Bott, 393. PI. 4a*, The opinion 
Of Parker, Q. J. and Pratt, J. in St. 
Mary Colechttrch v* Rateliffe, post. 
5»5.(l),and that^jf the chief juatke in 
Rei^v. St. <?UveV, 1 $ contra. But 


the opinions were cxtra-judicui, and 
the law is row settled otherwise. Rex 
v, Spotland, Burr. S. C. 527. These 
cases decide, that the settlement is 
where the apprentice sleeps; hut it was 
ruled in several prior cases, that ser- 
vice, without residence, gave no settle- 
ment, See Rex v. St. 01 ave*s J ewry , 
% Bott, 390. PI. 417. St, Mary 
Colechurch *». Rateliffe, Ibid. 39*- 
PI. 418. St John Baptist, end St. 
James, lb. 390. Pi 420. 


This 
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This rule obtains, although * the apprentice should be 
deprived of a settlement under his indentures, by ad- 
hering thereto. An apprentice to a sea-captain serving 
his master every day on .shore, and sleeping every night 
on board a ship, then lying in an cxtraparochial place," 
gains no settlement under his indentures. ( 1 ) 

Neither is the master's permission to sleep in the parti- Meter’s 
, cular parish necessary. An apprentice married during 
his apprenticeship, and afterwards worked, and dieted in 
the day-time with liis master in the parish of C. (where' 
the master lived, and carried On his trade). The'master 
knew of the marriage, and that his apprentice! lodged at 
nights with his wife at her father** in the parish of JL 
but the master was not asked, nor did he givo him leave 
to do so ; but he knew of it. The pauper was held set- , 
tied at II. ; the place where an apprentice lies being that 
of his settlement. (2) 

And, if we may conclude from analogy to the case of a 
servant, the "master’s knowledge of the fact seems as im- 
material as his consent (3), provided the apprentice con- 
tinues under his master’s control* (4) 

It makes no difference, likewise, whether he inhabits Mode of in- 
on land or on ship-board, if the place in which the hl * lt,n 8> 
vessel lies is within a town or parish (5), or whether the condition 
master has gained a settlement in the place, or lives as |fnm * tcriaL 
a housekeeper, or merely sojourns with one (6); or whe- 

(1) St. Mary Colcchurch v> Rat- (3) Ant?, 

cMe, 1 str. 60. Cas. Sett. 105 . . (4) See Rex Smarten, 13 East, 

(a) Rex y. Castle ton, £uir. C». 452. 

569. Contra, where the paupet's (5) Rex • Burton -Brad stock, 
mister was certificated to the parish in Burr. S. C, 531. Rex v» Tops ham, 
whit), he slept, and the certified not 7 East^4|$6. 

abandoned. Rex v. Spotfand, Burr. f 6 ) Stoke FlemtnTnjv. Berry Pom- 

S. C. 52 7. f rc y, 1 Bat, 393. PI. 4 it. 
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ther he goes there for & temporary purpose (t), or does 
not reside in the parish at all (2)* or is without settle- 
ment there. (3) 

But the court has taken the same distinction in the%se 
of apprentices, as was done in that of servants, viz. that 
if an apprentice live apart from his Piaster through illness, 
he is not settled where he resides, but where he had pre- 
viously dwelt the last forty days under his indentures. (4) 

An apprentice had slept more than forty nights of his 
apprenticeship at Selby, hut slept the last night at B. at 
hi* ( grandmother's, in ^ttich place he had before slept 
more than forty nights, with his master's consent, in 
consequence of his being ill of a fever, and he never slept 
in B* except as above stated. The court wile of opinion, 
that the residence in B. bring on account of illness, was 
not residence as an apprentice; arid that 3 W. III. c. 1 1. 
nfllich directs, that if any person shall be bound an ap- 
prentice, and inhabitin any parish, such binding and inha- 
bitation shall be adjudged a good settlement," &c. must be 
understood of an inhabitation referable in some way to 
the apprenticeship. But that the residence here with the 
grandmother was no more referable to the apprentice- 
ship than if the pauper had resided in an hospital or 
prison. (5) 

* He acquires one, however, in such parish if he per- 
forata any service for his master* either there or else- 
where, during his residence there. 

An apprentice served liia master twelve months, when 
being afflicted with the scrofitla he left him and went to 

(l) Rex i>. Charles, post. 5*7.* (3). <3) Stoke Fleming *. Berry Poin- 

ts) Rex v. Caitleton, ant %$*$• (a), *oy, ante* 535. { 6 ) 
and the cut*, ib Res v. ^bpsham, (4) Rex v. Titehfield, Burr. S C. 
enters 35^ ($)> Rea «o. St/Oeorge’* SH. As *> servants, see ante, 434. 
kfioovfY Square, Bun, R C. * 3 . (5) Rex *, Barm by m the Marsh, 

, 7 East, 381. 


live 



an Apprentice acquires a SettleiAt. * jay 

live at his mother's in the adjoining parish, j&lept 
there more than 40 days, during which went 

almost every day to his master's, and was someth&es em- 
ployed by him three or four hours a-day, and w& always 
ready at his nlfcster's house when wanted, but was un- 
able to work at his trade. His service with the master 
continued while he resided with his mother, and there- 
fore he gained a settlement by residence the last forty 
days in that parish where he lodged with her. (1) 

i 

It seems, however, that an apprentice, being an in- 
curable cripple, who resides ifythe same parish with his with him. 
master, being put out there by him, will gain a settlement 
thereby. The pauper was bound apprentice by the parish 
to F., who applied to Mrs. L. his landlady to take the 
pauper, in consequence of a covenant in his lease. Mrs. 

L. did so, received the parish money, and took the pau- 
per into the parish <?f Roseash, where she then lived, !$d 
where he resided with her for three years. In elo- 
quence of his becoming a cripple, Mr$. L. insisted upon 
TVs taking him back, which he refused to da^unlefcs she 
agreed to pay him all the expences he should be at t in 
taking care of him* Having agreed to dp so, F* put hiip ’ 
out* to live with ^ the apprentice's grandmother, 
own parish of Knowstone, at so much a-week, and he 
resided there forty days. The court held, that the inden- 
tuies not being discharged, he acquired a settlement un- 
der this residence in Knowstone, thereby superseding a 
prior settlement, gained by service, under his indentures, 
with Mrs. L. in the parish of Roseash ; ,$>r the perform- 
ance of service is not the material thing, an|d this resi- 
dence cannot be deepmd casual, (a) 

The 

(1) Rex v. Strkifbrd-vpon-Avon, 706. It was oWerved by Lt Blanc } . 
xx East, 176. tfeat^ifrAf 00c considered is this cats 

(a) Rex v. Charles, Burr. 3 . Q* tfcgt the pauperwetit td Kao*itofle for 

th* 



* 20 Of fh* Residence &/, cmd Pldce i% which 

The remainirig circumstances necessary to the 1 evi- 
dence of an hired servant* are peculiar to that species of 
settlement. 

It is evident, from the words ofthestattte 3 W. & M. 
c. 11. and the cases already cited, that an appren- 
tice must reside in the place in which he seeks a settle- 
ment, subject to the binding power of his indenture, and 
the control of his master. (1) 

A. was bound apprentice to a mariner. IIa\ing served 
him three years, he heard that his master had become 
a bankrupt, and left T., his place of abode. lie applied 
in consequence to the agent of the vessel for money to 
enable him to return to T. On his ai rival at T. lie 
resided with his uncle, not being able to find his master, 
whom he has neve > seen not srt'ved since. The court were 
of opinion that he gained no settlement by this residence 
in^T. ; for it appeared by the case that A. never returned 
to to master’s service in the parish of T., for his master 
had absconded before his return, but he went to live 
with his uncle; and it is exptessly found, that lie 
saw nor served his master afterwards. In Rex 1. 
Brigh tli el ms tone (T, the apprentice returned to his mas- 
ter again in the original parish. ( 3 ) 

One apprenticed for seven } ears* «cr\»dhi nasta 
in S. till within four months of the expiration of his 
term, whgn his inastei agieed that lie slici !d sene (). 
during the remainder oi' the term in the paiidi of II., 
who was to board and lodge him, and pa} the original 

the purpoie ol tore, but that the oti- (a) Ante, s u i> jc6. 

ginal master, who lived intuesimc (2) Ante, $23. n [2). 

patish, and was hound to receive him, (3) Rex i. li£,hatn, ante, 5 25 
did reteive and phte him there, u. ^5). 

R{1 tv. Stratford upon Avon, ir East, 

' * 7 & 


Muat reside 
x nder in 
dentures. 


*14 


master 



an ******* a 

master 3s, wee% for bis services, which 
made withontjonsulting tjie apprentice. ,Having^rj^ 
O. three months in H. and being dismissed 
the request of the officers of that parish, the^pren- 
tice, unknown to his original master and without ahy 
intention of returning into his service, lodged one flight 
in his first master** parish, S., and then went into a tlurd, 
where he worked for himself for a month when lus term 
expired ; he then went with his original master to a com- 
mon friend, with whom his indenture was deposited, and 
took it up. It was held that his resident^ for the last night 
in S. being merely casual and no| under the indenture, 
could not be coupled with his antecedent residence sq as 
to bring back his settlement there, and supersede, that 
which he had acquired in H. under the agreement made 
by his original master with O. ( 1 ) 


While he resides in his master's service, no change in Dkunctwn 
his condition creates an incapacity to acquire a sett®* ^ e J" d s#r * 
ment, as it may in the case of a servant (a). Those points, apprentice*, 
therefore, respecting a servant’s residence under incap»r Sene/ wider 
cities, which have been formerly discussed, will seldom, or incapacity*, 
nevei^ise. Questions upon residence, under distinct 
deeds of apprenticeship, with the same, or different mas- 
ters, can hardly originate in a transaction of this native* 

But if chance should give birth to such a case, the court 
would, m all probability, consider it as governed by the 
same rules which apply to an hired servant under the 
like uicumstanccs. « 


It is of the utmost importance to render this part of 
the law, not only ceitain, but easy and plain, and not 
to encumber it with nice or numerous distinctions. The 


« * 

(1) Rex t*. Smarden, I 3 East, 45a. iu the Mar A, ante, But the 
(a) Ante, 410. Se* irlso Rex v, obiemttf* a 

Chirk, ante, 512. Rex v. Barmby^ in the qttt- of ccrtflcifel Utnpott. 
VOL. I. M M ' JwlgW 



53 * Qf thePfvoftWecessary to establish 

jlttfges haveunclinedwith this vievyto a conformity of 
^derision; between the two gptsties of settlement, soufrr at 
the express provisions of the several statutes upog.. which 
they re^)ectively depend are found to admit of it. 

Ther& ! $re no particular statutory tfiSjabilities whim^t- 
spect settlements by apprenticeship. Such as relate to 
, certificates wifi be treated of in, another plape. 


SECT. VI. 

Qf the Proofs necessary to establish a Settlement by Ajj- 
' prenticeship. 

Proof of ’ r /|lN order to establish a settlement by apprenticeship, it 
jtttlement. i^iecessary to prove, ist, The binding by indenture; 

$$ .Hie identity of the apprentice ; 3d, His service and 
residence of forty days in the town or parish; 4th, If 
the Service is with any other than the original master, 
his consent. 


j. The , ’< 
SintSogT'' 1 • 

Died in cus 
tody of 
other* 


Stamp. 


* To prove the binding, die deed of apprenticeship, if in 
'existence, and not in the hands of the opposite party, 
must be produced ( i ). If in the custody of a third per- 
son, he. should be served with a yubpeena duces tecum , to 
bring it with him on the hearing* of the appeal. If pos- 
sessed by die apposite party, he should be served with 
notice to prodice it It will appear, by the deed, whe- 
ther it i$ property stamped*^ without which it cannot be 

read in Put may look into it for 


^ v 1 




*>($ m*%l l^lbeck ; In Leeds, 


(i) Hex v, Hoibeckj ante, n. (i). 
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the purpose of seeing when it ceased to operate^ ip order 
to guide them as to receiving parol evidence respecting a 
subsequent settlement ( 1 ) 

.The execution, or signing, sealing, and delivery, is Proof of 
to be proved^ unless iu certain cases, which will be men- * cuw> ”' 
tioned hereafter. 

If there be no subscribing witness (a), or the name of a How proved 
fictitious person has been put as such (3), or if he who ^” n “® ng 
subscribes the deed as such denies having seen the cxecu- witness, 
tion (4), it is sufficient to prove the hand-writing of the 
parties. If a parish indenture be unattosted, proof of the 
hand-writing of the parish officers who signed it, is per- 
haps sufficient in a question with the parish. But, as 
against third persons, all material signatures which ap- 
pear on the deed, should be proved. 

If the deed is regularly attested by one witness, be when «t- 
ahould be produced, unless he labours under some rhea- tcst<?d * 
pacity (5). It is unnecessary that he should see the pfcrty 
sign. If the latter be in an adjoining room, and brings it 
to the witness, acknowledging that he has signed and 
sealed, that is sufficient. ( 6 ) 

If the witness be dead (7), or blind (8), or mad : (9), Witness m« 
or abroad (10), whether domiciled there, or not (11), or C4 i >ac,tated * 

(1) Rein. Pendleton, if East, 449. (S) Wood v> Drury, 1 Lord Raym. 

(а) Com. Dig. Tit. Fait. (B. 4). 734. 

Vide 1 Lev. 25. Hex v, Middlezoy, (9) 1 2 Vin. Ahr. (T, 6. 48). PL z%, 
post. 5 35 (4). (to) t. e. in a country out of the ju- 

( 3 ) FaSset v, Brown, Peake’s N. P. risdiction of the superior English courts, 

Cas. 2 %, Price v. Blackburn, a East, *30. Cogh- 

(4) Grellier Neale, ib. 146. lao v. Williamson, Dough 73. Holmes 

($) Breton*/. Cope, Peake’s N. P. v. Pontcn, Pe ake*s N.P.C. 99. Barnes 

C.30. Buckley «u. Smithy a Espin. v. Trotnpowsky, aftti, (7). Adams v. 

N.P.C. 697. Ker, 1 Bo*, and Pul. ^60. 

(б) Park v. Mears, % Bos. end Pul. (a) Price v. Bkck burnt, ante, (xo) \ 

219. Powell v, Blacket, x Espin. apd see 26Ge0.ni. c.57. ». $$, a* to 
N. P. C. 97. die testimony of persons rending in the 

(7) Barnes v. Trotnpowsky, 7 Term East Indies. 

Rep stGy, * 
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When two 
Witnesses. 


tiand* writ- 
ing how 
proved. 


* OfJhe iVoo/i necessary to establish 

cannot be found after diligent inquiry ( 1 }, QJT is incapa- 
citated by crime (2), or intqresi (3), it wi Jl be sufficient 
to prate bib band-writing, after bhewing bis sit^fiok 

If there are two or more witnesses to the execution? 
it is sufficient to call one* If some are incapacitated 
one must be called who is hpt If all labour under in- 
capacity, it is sufficient to prove the signature of one (4)* 
It was held m one case, that under such circumstances, 
the signature of the witness, and also of the party, must 
be proved ( j . ) But this has since been adjudged unneces- 
sary ; for that of the attesting witness, when proved, is 
evidence of every tiling on the face of the paper (6). 
Where one witness was d^ad, and the other denied the 
execution of the instrument, but acknowledged his sig- 
nature, Lord C. J. Holt admitted evidence of the other’s 
writing. (7) 

^jhroof of hand-writing must in general be either from 
havipg seen the party write the signature in question, 
or from, previous acquaintance with his writing* The 
most usual method of acquiring this knowledge is by 
having seen him write. Yet it is sufficient if it be derived 
from a correspondence in writing with the party (8)* But 
the* witness must know, that the letters were written by 

(l) Sic Cubliffie m. Sefton, 2 East, liflfe <%>. $«ftop, ih and sec Price v. 
183. Bbckburot, » Last, s 50. 

(#) lonts^Masin, $Str. 833. (7) Blurton <v 'loon, Ski» 639 

(3) Godfrey t^ouis, i Str. 34. (8) Gould v. Jones, Bull. L. N P. 

Ootsw Tracey, r PAVms. 289. Swire iBtock. Key. 384. Lord Fer* 

v. Bell, 5 Term Rep. 37a. me w. Shirley, Fuz* 193. where the 

(4) Adam* v* K$r> t Bos. and Pul. p«*y resided abroad, to whkh case the 

360. Cunliffew. Sefton, a East, 183. rule is confined by Willes v. Singer. 
But Wallis v. De Lancey, 7 Term Espm.jLp. 0 . 244. But the reason 
Hep. 266. 0. c. k mere* „ * ett^ffBcorrespondence to this court* 

($> W#s » W iMc ey, supra, try. See the opinion of Lord Ray. 
*• (d)* ? ,*■ t -*f tnond, C.J . In Lord Ferrers v. Shir ley, 

(ty Adetni Kcr, supra, (4), Cun- and the constant practice at present is 
' 1 to admit such proof. 

the 
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the^|irticujar individuaJ* as by having receive^ jthemjn 
th^co^ogprr^pGndenefej or the like. Havi ag3 een 
the superscription of letters which passed at the post-dffice, 
as J|js fr^nks, ( or peAsed papers, not receive&frpm the 
t^e witness, hut by others, who told the witness 
from whom they came, is not sufficient ; for they may 
have been iprgerieg. (i) 


Evidence by mere comparison ofhjmd-wiiting is inad- 
missible : .there must be a degree of habitual acquaintance 
with the writing. (2) 

The rule* however, as to the" inadmissibility of proof 
of hand-writing by comparison, is narrowed to instances 
where the nature of the case admits of the hand^wrjfcing 
being proved by living evidence. Therefore an ancient 
instrument may be shewn to be the writing of a particular 
person, by comparing the writing with that of some otj^pr 
document proved to be written by him. (3). < / 

v y * 

Slight knowledge acquired from competent sources is, Degmof 
jrrimd facie, sufficient to prove a signature. 1 But it must be knowl * <| t e - 


iticoa 
of hands* 


(l) Lord Ferrers Shirley, ante, 
53*. (8). Carey v Pitt, Peake's Law 
of Ev. App. 40. 

(*) Crookback v. Woodley, coram 
Yates, J 4 Supp. V»n. Abr. (A 6 
21 ) PL 6. Stanger v. Searl, t Espm 
N P C 14-Jtfacpherton v.Thoytes, 
Peake's &KC. zo. Re* v. Cat or, 
4 Espm. N P. C. 117. The point 
seems very clear; if the jury or other 
tribunal are required to find the fact by 
comparing the exhibit with other sig- 
natures, proved to be the haUd-W#ftmg 
of die party. But the distinction 
grows nice, when a witness is called to 
speak to it; for, unless where he has 
seen the instrument actually written^ 


must in all cases speak from a compari- 
son which he institutes betweerf fif and 
what he recollects of other pn»ce# df 
the party's writing. See BuH.JL.it P. 
zo6. and a case cited there hefore Lord 
Hardwicke, C. Allot brook *. Roach, 
Peake's L.£v 104. 0 a Costa v. Pym, 
1 Espui. N.P.C. 351. Peak. Evid. 
App. % 2 i 5 . C. Goodtttle v. Brahim, 
4 TJprm Rep. 4^7* and Osburn Ho- 
sier, 6 Mod. t 6 j. v 


(3) Per Le Wear, LJRoe ex dem. 
Brunc w. Rawfinfa ^ Bast. ifli. Pei 
Hardw. C. 6 0 ec* Md^lSbiU L. . 
P.Z36. See alsoMpotmdv. Woodt, 
M. 32 0. 01, J+pm, 3*7. 
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derived solely from acquaintance with the hto&-.Vriting ; 
belief founded upon extraheoAf circumstance, such as 
the witness’s knowledge of the party, tod the nature of 
the deed, are inadmissible, (i) 


JProof of 
aealin..' and 
delivery. 


Delivery, 
v\ tut. 


If the signature is proved, the sealing and delivery shall 
be presumed (2) ; at least where the attestation imports 
so much ( 3 ). But if by special custom any thing is equi- 
valent to sealing a deed, that custom must be proved (4), 
Actual proof may rebut the presumption of a proper 
delivery, which arises from attestation, 

’ J 

Casting a deed upon the table, without doing more, 
does not amount to a delivery (5). But casting it upon 
the table, saying, this will serve, is sufficient. (6) , 


As^m of In the case of parish apprentices, the assent of twggus- 
pirih m° ticoa is necessary (7); and if given in writing, the Ugna- 
demures. tures must be proved in the same manner (8), and subject 
to^fhe same rules as the execution of indentures. But 
there is no occasion to prove their appointment as magis- 
trates. For, u in the case of all peace-officers, justices of 
the peace, constables, &c. it is sufficient to prove that they 
acted in those characters, without producing their ap~ 

(i)Di Cost tv P)m,?nte, 531.(1). > (4) Adams v. Ker, 1 Bo*, and Pul. 

Balcetti nt. Serraui, Peake N. P. C. 360. 

*4*- fa) Chamberlain v, Staunton, 1 

(a) Grelher v. Neale, Pc iV&N.P. JLfcoii. 140. PI. 193. Cro. Elu. iaa. 
0.146. Adams v. Ker, jv*»t. <'4 *, S.C. 
and see Stone v. Grubbam, Roll. (6) IMd, 

Rep- 3- (7) Rex v. Hamsull Redware, 3 

(3) Even where there is no Term Rep. 380. Rex o». Wmwich, 
'fcribing witness, the presumption simk 8 Term Rep. 454. And see aute, 483. 
fn favour of delivery, as signing and n. (1). 

sealing would otherwise be nugatory; (8) See Rex Bilton, 1 East, 13. 
and at all events Una presumption may the examination of a soldier under the 
be raised or rebutted in such a case, by Mutiny Act, touching his settlement, 
extrinsic circumstances, sue!) as the ante, 445. (3). 
custody of the deed, Ice. Sec Hands 
v* James, Com. Rep. 331. 


pointments; 
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pointments; anc| that even in the case of murder (i).” 

And in an indictment fqr dfeobeying a justice's order for 
diverting a road, it was held unnecessary to produce the 
commission of peace t*> prove the persons to betnagisWtes 
who signed the order, (a) , 

Where the master has signed the counterpart, he is 
estopped from shewing that the indenture and counter- 
part were at that time signed by one justice only, (3) 

It was formerly adjudged, that proof of the execution Proof of ex* 
was unnecessary, if the deed came out of the hands of the n^eswry"* 
adverse party. “For the side relying upon it cannot know Deed 
who are the subscribing witnesses, or come prepared to advertary. 
prove the execution (4). Therefore in the Case of an appeal ^ 
between two parishes, it was held unnecessary for the res- 
pondents to prove the execution of indentures of appren- 
ticeship, they being in the custody of the appellant palish, 
and produced by them (5). The propriety of this de- 
cision was, doubted by very high authority. For, in a 
subsequent case, where a similar point came before the 
court, Lord Kenyon said, “it was tod important a question 
to be discussed in a sessions case, Where the opinion of a 
court of error could not be taken ; and that nothing but 
a solemn judgment of the house of lords should ever per- 
suade him that the above decision was right.” (6) 

The rule seems reasonable where those who retain the 
custody appear parties to the instrument, or preserve it as a 

(x) "Per Butter, J Berryman &** v* Saltern, Cald. 444 . 

Wise, 4 Term Rep. 366.5 and to Rex v Middlezoy, 3 Term 

terrmned by all the Judge* m Gordon’! Rep* 41. 

Cate, JLeacb Cro. Lafr, Cat. *78, n.a. ($) Supra, n. {4). 

(a) Per Hotham,B, after conference (6) Rex w, Dalton, Mich. 41 G HI* 
with Heath, J. Rex v. — — Kingston Peake’* Law of find* a Edit. 1 09. 

Lent Atsiaei, 1801. 
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document of a title or right (i). For* in Jhe first c€&e f 
they inn y disprove the execution ; and in the, second, it 
derives authority from being preserved by them* n 

But the point has been decided the other way* And' 
Hex v. Middlezoy is now overruled by , the following 
case : 

In an action on a policy of insurance, the declaration 
contained an averment of the plaintiffs’ interest. The 
defendant meaning to dispute their interest, gave them 
notice to produce at the trial certain articles of agree- 
ment between them (who Were also owners of the ship) 
and the captain, whereby he contended it would appear, 
that the captain, who was not a plaintiff, was interested 
in one third of the cargo; and if so, the defendant having 
paid more than enougli into court to cover the plaintiffs* 
shares, would have been entitled to a verdict, unless the 
plaintiffs were entitled to recover the remainder of the 
sum in hand, as trustees for the Captain, which depended 
on the construction of the articles. The plaintiffs pro- 
duced the instrument at the trial, in pursuanc&of this 
notice, when there appeared to be two subscribing wit- 
nesses to it, and therefore the plaintiffs insisted tnB'thc 
defendant could not give it in evidence, without calling 
one of those witnesses ; and Lord EUenborough being of 
that opinion, the plaintiffs recovered. 

<i) it does not appear in Rex r. a valid deed, the opposite party by pro. 
'Middlexoy, whether the pauper was during it under that description, seem- 
bound out by Sydbury parish ; if It ed to admit it to be so. Vide Passal 
so, then, the parish which produced Godsal, 2 Term Rep. 44. But no 

indentures was patty to the biiidmgjr such notice is stated in Thomson v. 
The notice also was, reproduce at the Jones, ib, Yet the lease was held ad. 
trial of the appeal « a certain indenture misiiWe, “as coming out of the hands 
of apprenticeship ’bearing; date, on or of the other party.’* 
about, dec.** And bring described as * 

On 


Witness 
net c*wry 
though deed 
in advei- 
sary’s cus- 
tody* 
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f t *•« 

On a motion for a new trial, it was that 

the instrument, coming oik of the plaintif&^h§nd$ 
pticg to^proxluce it, was not necessary to he 
pne i ir 

Lord Ellenborough, C. J. said “ that the case of the 
King v. Middlezoy, which was much questioned at 
the time, had been since overruled; and that it wqg i 
not enough to give notice to the opposite party in a cause 
to produce an instrument in his hands, in order to dis- 
penser with any further proof of it by the party giving the 
notice; but that the production of it at the trial, in pur- 
suance of such notice, did not supersede the necessity of 
proving it by one of the subscribing witnesses.” And 
Lawrence J. said “ that this had been so ruled by Lord, 
Kenyon , in a subsequent case, respecting a will, which 
the adverse party, in whose hands it was, had notice to^ 
produce at the trial, when it appeared that there was a 
subscribing witness to it; and Lord Kenyon held, that 
the party calling for it was bound to call oiteof the sub- 
scribing witnessess to prove the instrument.” Lord Ellen- 
borough, C. J* added, “ that the case of a will shewed 
strongly the necessity of adhering to the strict rule of 
proof, and the enormity of the general proposition, that 
the production of an instrument, by an adverse party, in 
consequence of a notice, dispensed with the general rule 
of proving its execution by a subscribing witness ; for if 
a party were fixed with the possession of an instrument 
affecting his property, however questionable its execution 
might be, and even though he had impounded it, be- 
cause it was forged, or had beefi obtained by fraud, that, 
according to the argument, was to relieve the party at- 
tempting to avail himself of it from calling the subscribing 
witness.” The court granted a new trial, on payment 
of costs, on the ground of surprize, and to give the de- 
fendant an opportunity of cjthiig the subtoiteng witftfcss ; 

• 'but 



but Refused it on the ground that nptice to produBaan in- 
strument coming out of the hands of the adverse parties, 
•whose' instrument it purported to be, was ‘ 


stabli 


put! 


low in ad 
fenaiW 


i ways ) 


.shoo 


i in 
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jcustody. custody of the parties interested in die sunt, or at least 

that Of their agents, to render the production of an 
— '^testing witness unnecessary. A deed in the hands of 
one who was attorney for the adverse party at the time 


of the execution, but who was not so at the trial, must 
be regularly proved. (*) 


Deed 30 It is unnecessary to prove the execution of a deed 
yews old. jjhjjty years old (3), although the subscribing witness is 
When nc- alive (4). S6mc account is usually given, of where 
ceswry to }t has been kept or found, &c. (c): and if there be anv 
tuns to old blemish by erasure, or interlineation, it seems prudent to 
instruments. p tove t ^ e execution by the witnesses, if living ; or if dead, 
by proving the hand*writing of one of them at least; 
and also that of the party, in order tp encounter the pre- 
sumption arising from such blemishes. ( 6 ) 


Parish ceru* But it was held sufficient to produce a parish certify 
years old ca * c> more ^an thirty years old, at the hearing of an 
appeal, and that the parties producing it need not shew 

from whence it came. (7) 

Seal tom If the deed appears cancelled, or the seal torn offi that 
** is prim# Jacie evidence of its being no longer in force. 

(1) Gordon t>. Secretan, 8 East, (4)* In Marsh v. Colnett, % Eap. 
S 4 *. NL Pri. 0 * 666 . 

(a) Uil& Wr Post, « Eapun N. P. (j) BuU.L.N. P. *55. 

C. 196. (6) Chettle w. Pound, ib. 

^ ( 7 ) R*, Ryton, j Term R*. 
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But prdof may be given, that it was cancelled by iU 
practice ( f that the mi l was tom off by accident 

cpntract be joint,, and the seal of one obligor is 
it destroys the obligation ; but^f they be feeve- 

"whose seakwas 
not' tom off (3 ). But if two ipen be jointly anti severally 
bound, and the seal of one is torn off, this is a discharge 
of the other; for the manner of the obligation is de- 
stroyed by the act of the obligee . (4) 
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If a deed be altered by a stranger in an immaterial 
point, it is not avoided ; but otherwise, if he alter it 
in one that is material/ Also if the party himself alter 
it in one that is immaterial, it avoids die deed (5 ). And 
if one covenant be altered, it destroys it likewise (6). 
Further, if blanks be left in material places, and filled 
up afterwards by assent of parties, yet is the obligation 
void, for it is not the same contract that was sealed and 
delivered. As if a bond wore made to C. with a blank 
left for his Christian name, and addition, which is after- 
wards filled up. But if A. with a blank left after his 
name, be bound to N. and if C. is added afterwards as a 
joint obligor, it does not avoid the bond ; for it does not 
alter the contract of A. who was bound to pay the whole 
money, before any such addition. (7) . 


A deed, although purposely defeced, will (where duly Hov f*r 
proved ) be good evidence to establish all the legal conse- 
quences from the time of delivery until that of can- celled, 
celling. (8) 

(1) Buckrow’s case, Hetl. 138. (4) But!. L. N. P. 268. cites 

(2) Anon. Latch. 226. Palm. 403. March. 125. 

Per Twisden, J. Clerk v. Heath, (5) Bull. L. N. P„ 26 7. 

I Mod. it. (6) Bull L. N» P* 267. cites xi 

(3) Bull. L. N. P. 268. atet 5 Co. Co. 27. 

2;. 11 Co. 28. b. Lev. 220, % Show, { 7 ) it* 281. n* (8), 

28, 29. ' 1 2 3 (8) ft>. cad CU cases $ted. 

WherS 
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Of the Proof* necessary to establish 

Deed loir. Where an original deed is lost, or destroyed by time 
or accident (i), or is in the custody of the adverse party, 
vho refuses to produce it (2\ “ the counterpart may be 
read (3); and if theie is no counterpart forthcoming, 
then a copy {4) may be admitted^: and even if there 
should be no copy, there may be parol evidence (5) of the 
deed.” [ 6 ) 

Lon proved Where the deed is lost or destroyed, it will be neces- 
sary to prove the loss of the original, and that it was a 
genuine instrument 7). For this purpose, it must be 
shewn, that inquiry ha$ been made after it (8 ) ; and the 
loss must be proved by the persoh to whose custody it is 
traced. In order to establish an apprenticeship in a ques- 
tion of settlement, it was proved that the indenture was 
of two parts ; that one had been destroyed, and the other 
had come into the hands of A. who was then living, and 
who upon application being made for it, said she could 
not find it. But A. was not subpoena'd to give evidence, 
or produce it ; and therefore it was held, that the in- 


(l) Doctor I eyfield’s case, 10 Co. 
926. Underbill v. Durham, Fieem. 
502 Meddlicott v. Joyner, 1 Mod. 4. 
a Keb. 546. S. C. Whitfield v, 
Eaussct, x Vet 389. Thurston v. 
Delahay, Bull. L. N. P.254 Pritch- 
ard v. Symonds, ib< Goodier *v. 
Lake, 1 Atk. 446. Lynch v. Clerk, 

3 Salk. 154. 

(a) Young v. Holmes, 1 Str. 70. 
Clayt. 15. PI. .a- Negui v. Rey- 
nal, Keb. 22. Basset v Basset, x 
Mud. 266. Anon. Lord Raym. 7 31. 

La\V Evid. 3d Ed. 97. Sturt */. 
Melluh, 2 Atk. 6x1. 

( 3 ) Per Grow, h Rex v. Middle- 
aoy, ante, 535. (4), and the cases post. 

(4) Thurston v. Dehhay, Bull. 
L. N.P. 254* So of an order of re- 
moval, Rex v. Kirkby Stephen, Burr. 


S C, 664. postvol ji. chap. 37. sect, 
vn. 

(5) Sir Edw Seymour’s case, xo 
Mod §. post. 544. (4). Rei vr Me- 
thcringham, post. 544 (6). 

(6) Per Lord Hardwicke, C. Vil- 
liers v. Vilhers, a Atk. 7 1 . 

(7) Goodter v Lake, 1 Atk. 446. ; 
and see Loid Peterborough v. Mor- 
dant, x Mod. 94. But Page and 
Chappie, J . were of opinion, “ that 
after length of time, parol proof of 
Indentures shall be sufficient ; because 
in all probability, these indentures 
may be lost ; and indeed they are fre- 
quently burned when delivered up by 
the master at the end of the term.” 
Rex v. East Knoyle, Burr. S. C. xyx. 

(8) Rex «. St. Sepulchre’s, 2 Bott, 
362. PL 391. 

10 * 


denture 
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a Settlement ly Apprenticeship* , 

denture had not been proved lost or destroyed, so as to 

let in\>thcr evidence of the contents, (i) 

, * ' 

The case stated, that J. II. the pauper^ husband, lived Binding mt 
from the age of five to fifteen in St. Helen’s, with his l M0Hd 
grandfather W. If. who was a basket maker. The mo- 
ther of J. IL gave in evidence, that “ J. II. was bound 
apprentice to his grandfather by indenture for seven years, 
which indenture was delivered into the grand father’s cm- ' 
tody, as she had been informed by J. II., but she* never 
saw the indenture, and knew nothing of it but ftom his 
information; and it was reputed in the family that J. H. 
was his apprentice, and he was $9 described in the grand- 
father’s will.” It further appeared in evidence, that J. H. 
served his grandfather five years under the said indentures , 
in St. Helen’s, and was provided for by 1 dm during that 
time in clothes and necessaries. W. II. died in 1738, 
leaving M. II. his widow, and T. II. his son. One B. 
by order of St. Saviour’s parish, applied in 1 748 u T . H. 
who then lived with his mother in the house where W. IL 
died, and where his goods and effects were, to know 
whether he had in custody any indenture of apprentice- 
ship between W. H. and’J. H., and T. II. told 13 . that he 
pould not find it. B. did not inquire' who was the exe- 
cutor or representative of W. if., nor did it appear at the 
sessions that he made any other search to find out the in- 
dentures, or that they were lost, save as aforesaid, and 
they were not produced. T. H. also gave evidence,* that 
he had drawn indentures of apprenticeship between W. H. 
and J. H. but that they were not stamped, and that the 
latter, after the death of W. H. refused to serve his widow 
and executor on that account. The sessions considering 
this to be sufficient evidence of a service by apprenticeship 

in St Helen's, confirmed the original order, adjudging 

* 

( 1 ) Rtx Cwtfcwn, 6 Ttrm 

v ’ * hi* 
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Of the Prottfyfaecmaiy to establish 

hh family to be settled there But the court of king’s 
.bench thought that ertoygh was not stated to shew that 
there waa^a binding within the act, and quashed both 
orders, fr)" 

j>ss proved. But where there was but* one copy of an agreement to 
rent a land-sale colliery as tenants for one year, and it 
was deposited in the hands of the landlord, whojupon 
application made several times before bis death by the 
tenant, refused to produce to him the agreement. The 
landlord died three years previous to the appeal, which 
was heard ten years after executing the agreement ; and 
the tenant swore at the hearing, that he did not know 
in whose custody the agreement now is, or whether it is 
in being or not. Neither has he made any inquiry for it 
since the landlord's death. The court were of opinion, 
that parol evidence of this instrument had been properly 
admitted by die sessions. Pci' Willes J. “ It had ex- 
pired many years 5 the lessor had been dead three years, 
and in his life had repeatedly refused a sight of it to the 
pauper, who knew not where it was, or whether it ex- 
isted. In this state of things, there was so little prospect 
of effecting any thing by further pursuit, that I think the 
evidence was propeily admitted.” Buller J. “ Had it 
been in proof, that the executor of the lessor had been in 
possession of this instrument, it might have varied the 
case. After the expiration of the lease, the lessee, the 
pauper, ws ® entitled to it, in strictness : but he neither 
had it, nor knew whether it existed; and it is now nine 
years after its expiration. Under such circumstances, 
parol evidence was properly resorted to.” (2) 

Bmdmg Upon a question of settlement of the wife and children 

provcd ' a ouliuaman, it appeared by bis examination, taken 

(«) R** *. St, Helen's, Burr. S. C. (*) Rex v. North Bedburn, Cald. 

*9*- IM31-S-C. 4 J 1 . 

H 


in 
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in writing, under the mutiny act, that he appren- 
tice to J. Mf and served five years and an hslfi The 
pauper, who was his wife, proved her marriage four 
years ago, that he ran away from her nine months after* 
wards, and that she had neither seen, heard from, nor 
known what was become of him since. J. M. the sup- 
posed master, being dead, this was held a reasonable pre- 
sumption of a binding, although some circumstantial evi- 
dence was produced by the other side, to shew that J. M. 
never had ah apprentice; “ for every thihg is to be pre- 
sumed in fitvour of a settlement,” (i) 

> 

It is ai^ .universal rule, that the best evidence which can 
be given by the party must be prpduced (2). If two or 
more parts are executed therefore, the loss or destruction 
of all must be proved before a eppy qua be allowed as 
evidence* (3) 

In order to let in a copy where the original is injtfie 
adverse party's custody, mat fact must be shewn, And 
proof of delivery to his servant is insufficient without 
calling the servant (4). But a copy may be read, after 
proof that the original came into the hands of defendant's 
brother, under whom defendant claimed; even though 
the defendant had sworn, in an answei in chancery, tli&t 
he had not got the original (5). It is also necessary to 
prove that he or las attorney lias been served with notice 
to produce it. ( 6 ) 

(1) Rex v St. Michael’*, Bath, L. N, P, 254* and sec Rex v. CaitU- 
% Bott, 459. PI 480 T&e wife ton, ante, 541 (1) 

gave evidence also ef her husband’s (4) Rex v Pearce, PeaWs JU 
declarations, that he had served an ap. Pn Cas. 7 5 But see Col Gordon’s 
prentlcesliip to J M The in ad mis- case, Leach Cr Law Cas 244/ 
stbihty of which, see ante, 443 But (5) Bartlett a* Gawler, Bull L, 
the authority of this case seems ques- N. P, 254- 

t oned Rex w. Clayton Le Moore, (6) Attorney General v. 1 0 Mer- 
$ lerm Rep 704 , chant, a Term R«j> y 201, {a). Per 

(2) Bull L. N P.293. Buller, J Rex^t. Watson, ib. Loach’s 

(3) Pritchard v Sy^wuds, Bull* Cro. Car, %& 4 * Cates qul tam w. 

Winter, 3 T«rm Rep. 306. t 
A coun- 


If two parts, 
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be proved 
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m secondary 
evidence. 


Copy evi- 
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Of the Proofs necessary to establish 

A counterpart of a deed is not properly a duplicate ori- 
ginal, ibr it is executed only by one party. It is admis- 
sible evidence against any person who signs it, without 
giving him ( i ), or his assignee ( 2), notice to produce the 
original; for it recites the execution of the original, and. 
in the first case is executed by the party, and in the se- 
cond by one who is bound by his acts, as deriving title 
under him. But it cannot be read in evidence against 
a third person, without accounting for the want of the 
original. (3) 

Slighter evidence is required to establish the contents 
of n deed, which is proved to be in the hands of the op- 
posite party, than if it is shewn to be lost or destroyed; 
for in the former case, if the party is wronged by the evi- 
dence, he may set it right by producing the real instru- 
ment. (4) 

But parol evidence is sufficient, where a^le^d of inden- 
ture (5) or order of removal is lost (6);* and where 
parol evidence is given of an indenture, and a considera- 
tion paid with the apprentice, the sessions should take 
it for granted that they were stamped, and the duty 
paid (7) : for a fraud is not to be presumed. (8) 

An indenture, executed thirty years before, in the 
county of Northampton, was proved to have been dc- 

(l). Burleigh ?\ Stubbs, 5 Term Eccleston v>. Speke, Carth. 80. Young 
Rep. 465. But see Yelvertou v. v. Holmes, 1 Str.,70. 

Cornwallis, Noy. 33. (5) Rex v. Pa'dby, i Bort, 347. 

(l) Roe ax deni. West **. Davis, PI. 746. Rcxr. JLittle Bolton, Ca’d. 
7 £aot, 063. 36;. ante, 40 2- (1). Rex v. Wantage. 

(3) Per Holt, C. J. Anon. Salk. 1 East, 601. 

•2S7. 6 Mod. 125. Sir Wm. Poole's (6) Rex v, Metheringham, 6 Term 
case, 11 Via. Ah, ( 2 ■?). PI. 4. Per Rep, 556. 

Grose, J. Rex v. Middlezoy, ante, (7) Rex v. Badby, ante, (5). 

535 * (8) Rex v. East Knoyle, Burr. 

(4) Sir Ed iv. Seymour’s case, 10 S. C. 151. 

Mod, $. 14 Vin. (T. b, 63), PI. 24. 
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livered to the apprentice at the expiration of hiltfrife, a xiH 
lost. The parish in which he was settled hy senfee under 
it, had relieved and otherwise treated him as a jJarishi'oncr 
for the last twelve years previous to the appeal * Tlie 
court was of opinion, that the sessions, under these cir- 
cumstances, were right in presuming that the indentures 
tad been regularly inrolled and stamped, although the 
other side proved, by the deputy register and comptroller 
of the apprentice duties, that it did not appear that any 
^uch indenture had been stamped with the premium stamp 
from 1773 to 1805. For the presumption of law is to 
be favoured ; and against this negative evidence by the 
comptroller "ffiaybe set the possibility of an irregularity 
in the return made to the office. (1) 

By 42 Geo. Ill* c. 46, sect, u overseers of the poor, 41 Oeo tti 
and by sect. 6. all other persons having the like powers, c * a() *' 1 
arc directed to keep a book at the expencc of the parish, 

&c. and enter therein the name of every child bound out 
by them as an apprentice, together with several other 
particulars, according to a schedule annexed to the act, 
and this register is to be laid before tue justices, who 
assent to each indenture at the time the indenture is laid 
before them ; and each entry in the register, if approved 
by the justices, is to be signed by them. 1 j 

By sect. 3. all person* may inspect this book, and take Sect ,5 
a copy upon payment of sixpence. “ And every such 
book shall be, and be deemed to be, sufficient evidence 
in all courts of law whatsoever, in proof of the existence 
of such indentures ; and also of the several particulars 
specified in the said register, respecting such indentures, 
in case it shall be proved to the satisfaction of such court 
that the said indentures are lost or have been destroyed." 

By sect. 5. where an apprentice is assigned under Sen s 
32 Geo. III. c. 57. “ the overseer or overseers, party or 

(1) Re* v* l«oiy Buckby, 7 £ast,4£» 

H N * v 
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Of the Pi oofs necessary to establish 

parties to the assignment, shall insert the name and 
residence of the master or mistress to whom such ap- 
pi entire shall be assigned or bound over, together with 
the other particulars in the book herein directed to be 
provided and kept by them.” 

It is a general rule, that paid evidence is inadmissible 
to contradict (i), or substantially to vaiy a deed, orothe* 
written instrument (a), or to explain an ambiguity that 
is patent, i. e. apparent, on perusal of the instrument it- 
self: such as the total omission of a devisee’s name in a 
will. (3) 

But it may be given, xst, To explain a latent ambi- 
guity, that is, where the uncertainty does not appear 
upon the face of the writing, but is raised by extrinsic 
circumstances. For, being let m by parol evidence, the 
same kind of evidence that introduced the doubt, maybe 
admitted to explain it (4). Such are imperfect and equi- 
vocal descriptions of persons, parties, or places mentioned 
in the instrument (5). A. devised an estate to her cousin 
J. C. and had t$o of that name, father and son i parol 
evidence wa$ admitted to shew the son was intended (6). 
So, if the devisee is mentioned by a nickname ; or, if a 
wrong ^name is inserted by mistake (7). So whether 
parcel or not of the thing demised is matter of evidence. (8) 


(1) Lord Bacon'* Maxims, Reg; *3 
P»09» » 

* (9) Mem & AT */ An&dl, & Al* 
W 1 U, 975. Clifton v Wahnsley, 
5 Term JUp. 564 Ounois & Al'y, 
JBrhart, t H* Black. 989 Wilson v, 
Coulter, $Str. 794. Coker v f Uuy, 
% Bos &, Pul. 563 

(3) Ballis v Church *v Attorney 

General. Per W^rduicke, C. Bull 
U N* port , (6) 

(4) Pet Lord Kenyon-, C J. Lord 
Walpole v Lord Cholmoadeley, 7 
Term Rep. 138, port 349. 

* t 


(*) Jones t> Newman, 1 Black 
Rep. 60, 3 Wils 976 Cbeyney’s 

ease, 5 Co 68 S P. 

(6) Baylis * Al* v the Attorney 
General, % Atk 239 

(7) Beiumout v rdl,2P. Wms 
141. See also Thomas v, Thomas 
6 Tetm Rep 6;x. 

(8) Doe ex dem Freeland v Burt, 

Rep B R 70. But tbi* 
evidence seems admissible only to ex- 
plain, and not to contradict die de- 
scription which 1* given by boundaries 
in a lease, 

ad. 
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ad. Parol evidence may be givCn to ascertain a fact 
which does not contradict, but is collateral tp the d£ed. 

v \ii 

Upon a question of settlement, it appear^' that the 
‘ pauper had made the following agreement in writing : 
u I. J. M. do hereby agree with J. C, to serve me three 
years to leam the business of a carpenter; the first year, 
* to have one shilling and two pence per day; the second* 
one shilling and sixpence per day ; the third year, one 
shilling and tea pence which agreement was signed by 
both parties. Parol evidence was admitted to prove, 
that at the time of signing the agreement, J. C. agreed 
to give J. M. three guineas, and that lie was not to be, 
and never was employed in any other work than that of 
a carpenter ( i ). u For it was not offered 1 to contradict 
the written agreement, but to ascertain a fact collateral 
thereto , m order to explain the intention of the parties , 
the instrument being in some measure equivocal.” (a) 

In order to save expences a written agreement was 
entered into, upon unstamped paper, whereby the pauper 
agreed to serve four years, at weekly wages, which were 
to increase annually. Evidence was admitted by the ses- 
sions to shew, that, at the time of signing, it was further 
agreed by parol, between the pauper and his master, that 
the pauper should find his own diet and lodging, be his 
own master on Sundays, and not be paid for the time he 
should play. The Court of King’s Bench gave no 
opinion as to the admissibility of the evidence, but 
they made no olfaction to its having been so * re- 
ceived. (3) 

The pauper claimed & settlement by residence on an 
estate, acquired by purchase* The consideration ex- 

{ 1 ) Hex v. JUmUon, STerm Key, (3) Kex *t» Highnam, CafeL 49 *. 

379. 1 Botr. 710. PI. jooo. % Sort. 3S1.' $*t 409. But «c© 

(2) Pci Lawrence, J, &. Mercs St AY v* Aniell Sc AP, 3 WtU. 

N N %% 
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Of the Proofs necessary to establish 

pressed in the deed of conveyance was only 2 81 . Parol 
evidence was admitted to prove, that 30I. was the con- 
sideration actually paid. (1) 


TfcifpUn A parish" consisted of Several hamlets, having separate 
churchwardens and overseers. A certificate under 
cntific «te* 8 & 9 W. III. c. 30. was granted by the officers of one 
hamlet, in which they described themselves as church- 
wardens and overseers of the poor of the parish, and 
acknowledged the pauper to be settled within the parish. 
Piuol evidence was held admissible to shew, that they’ 
were officers of that particular hamlet; for it does not 
contradict, but explains the certificate. (2) 


>4. To’ 3d. Parol evidence is also admissible to shew fraud or 
mT U 7m practised on the party, in executing the in- 

che deed. strument, upon the same principle that it is admissible to 
piove a defective execution. Thus, where it was sought 
to set aside a second will on the ground of fraud, it was 
held, that parol evidence might be given of a question 
asked by the testator, at the time of executing it, whether 
the contents were the same as those of the former will ? 
and his being answered in the affirmative, although it was 
in fact different; for it is evidence, that one paper was 
obtruded on the testator for another. (3) 


Ninegeneiai It may not be wholly useless to set forth the nine ge- 
dcncV >f CV *~ nera * ru ^ cs respecting evidence, as they are laid down by 
an epuiieut judge (4), most of which are exemplified in 
what has been already stated. 

1st Rule* You must give the best evidence that the 

nature of the thing is capable of : that is, no such evi- 


(i) v. Sv'&roixvonden, 3 Term (a) Rex Samboin, 3 Term Rep. 
Rep. 47$* ? ^iftiroer Gott, Cited 6 q£ 

3 T«tta |tep. 47J. 7 ?ro* Par. (3) Doe on the dem. of Small w. 

Cm. 70.^ Alien, 8 Term Rep 147 

(4) Buller, L, N. P. *93. et seq. 

dence 
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a Settlement by Apprenticeship * 

dence shall be brought that cx natura ret supposes still 
greater (i) evidence behind, in the parties’ possession or 
power. 

. Rule. No person interested shall be aptness. (2) 

3d Rule. Hearsay is no evidence, except as to the 
fact of legitimacy , relationship , pedigrees^ rights of com-* 
mon, rights of way, and all rights depending upon cus- 
tom, or prescription. (3) 

4th Rule. In all cases where a general character or 
behaviour is put in issue, evidence of particular facts 
“ (to affect it)” may be admitted : but not where it comes 
in collaterally. (4) 

5th Ride. Ambiguitas verborum latens verificatione 
suppletur, nam quod ex facto oritur ambiguum verifica- 
tione facti tollitur. (5) 

* 

6th Rule. In every issue, the affirmative must be 
proved, unless where the law presumes the affirmative 
contained in the issue. (6) w 

7th Rule, No evidence need be given of that which 
is agreed in the pleadings. 

8th Rule. Where special matter cannot be taken ad- 
vantage of by pleading,* it may be given in evidence, on 
the general issue. 

9th Rule. If the substance of the issue i$ proved; 
is sufficient 


(1) i, e Evidence of an higher or- (4) Ante, 442. 

der, ex, gr no body shall give evidence (f ) Ante, 546, 

by f>arol of v\hu ippears to have been (6) And then the negative must 
reduced into writing. See ante, 463. proved by the party wh» avers it. 
(a) See ante, 438. Williams v. East India Company, 

(3) See ante, 443. 3 4 

N N 3 The 
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Of the Proofs necessary to establish a Settlement , $fe* 

The remaining circumstances, necessary to establish a 
settlement by apprenticeship may be proved, either by 
direct testimony, or by inference, as is done in fixing the 
settlement of an hired servant (i). But if the original 
master’s consent to service with another, is by regular 
assignment, that must be proved in the same manner as 
the original indentures (2) ; and although it be by a lesj 
formal writing, that is likewise subject to the foregoing 
rules. 


(1) Rex v. St. Paul’s Bedford, 
6 Term Rep 45$. 


(l) Ante, 43 ** etseq 



( SS* ) 


CHAPTER XXII. 

.Of Settlement by serving an Office. 


SECT- L 

Of the Kind of Office. 

'Y’HIS species of settlement depends upon 3 & 4 W. III. 

c. u. sect. 6. which enacts, “ that if any person, 
who shall come to inhabit in any town or parish, shall 
for himself, or on his own account, execute any public 
annual office or charge in the said town or parish, during 
one whole year, then he shall be adjudged and deemed 
to have a legal settlement in the same, though flo such 
notice in writing be delivered and published, as is hereby 
before required.” 

Persons who reside under a certificate, may acquire a 
settlement by 9 & xo W. III. c. 1 1, if they “ shall exe- 
cute some annual office in such parish, being legally 
placed in such office.” The words of this act differ from 
those under which inhabitants unfettered by certificates 
arc enabled to acquire a settlement under 3 & 4 W» III# 
But, although they vary from each other in some par- 
ticulars, the court has inclined to give them the same 
construction, so far as can be done consistent with the 
letter of the statutes, for the purpose* of placing all pau- 
pers, who are to gain a settlement by the exercise of 
annual offices, upon the same footing. (1 ) 

' 1) Tittle worth <u. Pulborough, 1 Const. ibftPl irj. 

NN4 The 
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settlement. 
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Ccrtj/inf*. 
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Of Settlement by serving an Office. 

The proper subject, ^however, of the present chapter, 
is the settlement given under 3 & 4 W. III. c. 11,; and 
the decisions upon 9 & 10 W. III. are only referred to 
here for the purposes of illustrating the former statute, or 
pointing out the distinctions between them. 

♦ 

The office which is to confer a settlement under both 
statutes, for there seems to be no distinction between them 
in this respect, must be public, but need not be parochial. 

* Not only those of parish clerk ( 1 ), sexton (2), and church- 
warden^}, but also a warden for the borough (4), a 
tithing man (5), petty constable (6), or householder (7), 
collector of the land-tax (8), and duties On births and 
burials created by 6&7W. III. c .6,(9), are offices 
within the act. Likewise the office of bailiff, or aietaster 
for a borough j which consists in inspecting weights and 
measures within the borough, and warning the jury to 
serve at the court leet there (10) ; that of aietaster of a 
borough ( 1 1); and a hogringer jor the parish ; the duty 
being to attend the open commons, to see that all hogs 
turned thereupon, are rung, and to impound such as are 
not* ^the officer receiving one penny for impounding, and 
sixpence for ringing each hog, being an office of great 
antiquity, and serviceable to the inhabitants of the pa- 


(j) Gatton v . Milvtfch, % Salk. 

(3) Res v. Liverpool, 3 Tern? Rep. 
'and the church of chapel in this 
case was not the parish church. 

(3) Per Leo, J. St, Mam icc *r/. St. 
Mary Kalendar, % Const. 158. Pl. 
203. 

(4) St. Mary v. St. Lawrence in 
Reading, xo Mod. 13. 

{$) Holy Trinity v. Garuington, 
Ca*. Sett. it Rem. 73. 

(6) Rex v. Hope Mansel. Cald. 
%$%* Eft* v, All Cannings, Burr. S* C. 


634. See also Rex v. Winter bourn. 
Burr. 3. C. 520. post. 559. ( 3 ). 

(7) Wiqgham v, Selhngc, Burr. 
S. C. 333. iStr. 1299. 

(8) Rex Hammond, 3 Bott, 136, 
PL 199. 

(9) BMiatn v. Cook, ib. PI. 200. 
See also Rex v. Whittlesea, post 553. 

W’ 

(to) Rex •». Whitchurch, Buir. 
S. 0.^65. 

(11) Rex v. Bow, STeimRep. 
44 J* 

risk, 
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risli (i), have been adjudged to confer settlements when 
duly executed. 

* 

A person was nominated by the rector, and licensed to o ffV, 
perform the office of curate in the parish and parish Cuilie. 
church by the bishop, who assigned him a yearly stipend, 
and the person performed the duties for six years. The 
sessions were of opinion, that there was no service of an 
annual public office or charge under the act, and the 
court thought it impossible to argue agmnst this conclu- 
sion. For per Lord Kenyon, C. J. u The statute was 
evidently intended to be confined to inferior annual offi- 
cers, such as constables and the like, known to the parish ; 
and though in some instances the construction has been 
candl'd further, yet he was not inclined to extend it to 
cases still further from the contemplation of the legisla- 
tuie.” (2) 

The 3 W. III. c. 1 1. uses the terms “ public office or Chirgy 
charge” The latter word, coupled as it is in the act with " lut * 
office, must be taken to mean something of thfe same kind, 
though it may not commonly be known under the name 
of an office (3), and the office which is to confer a settle- 
ment under this act must be created by the law, and not 
by the mere act of the parties themselves (4), otherwise 
every contract with the parishioners, for any purpose, 
would be a public charge, and it would extend to con- 
tracts with carpenters for. keeping the church in repair 
and the like, which are never considered to be within the 
meaning of the act. 

The pauper was appointed master of the workhouse of Mastrr of 

workhouse. 

(1) Rex Whittlesey 4 Term (3) Per Lawrence, J. Rex v. 

Rep. 807. Mersham, 7 hast, 167, 

(2) Ru v. Wantage, % £ss?, 65 (4) Pejr te BUpc, / »bui, 

Seo pr«f 556. * t 

the 
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Of Settlement by serving an Office. 

the parish of B. at a salary of 1 61 . per atm. ( i ) Nothing 
was *»aid, either at the time of his appointment or after- 
wards, as to the time for which he was to hold his situa- 
tion, buf he conceived he might at any time be dismissed 
at a quarter’s notice, lie continued master of the work- 
house four years, reading in B. and was dismissed dur- 
ing the fi r di at a quarter’s notice. He gained no settle- 
ment ; for this is clearly no office, but only an employ- 
ment arising out of a contract (2) with the parish. 

But where the session stated in their case that the pau- 
per was legally appointed governor of the workhouse in 
the parish of J. at an annual salary, and that the said 
office of governor is a public annual office; the court 
were of opinion, that the facts stated precluded discussion 
how far it was within the act, the sessions having found 
that the pauper served a public annual office in the pa- 
rish to which he was legally appointed. (3) 

2d. Hie office, or charge, must be a public institu- 
tion, The exercise of a private employment con- 
fers no settlement, although ever so notorious in the 
parish. 

M Every employment in the parish is not equal to ex- 
press notice, though it be a matter of notoriety to the 
parish. It was once made a question, whether shoeing 
the horses of the lord of the manbr was not equal to no- 
tice, but it was determined not to be equivalent (4). If 
n person is hogringer to certain individuals only {5), lie 
would not thereby gain a settlement; but if he is not 

(l) By virtue of 9 Geo. T. c. 7. yon, C ? J. Rex » lirmnster, 1 East, 

«' 4- j < 83. 

(a) Re**. Mer?h*ro> 7 East, *6 7. (3) Rex -r. Jim ms ter, 1 Eut, 83. 

See alio opinion of Lord Ken- (4) Talbury v. Poster, Fol. 123 

* w4, ‘ (s) Ante, sjz. 

merely 
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mordy an officer of A. B. or C., but of all the inhabi- 
tants of the parish, he does.” (1) 

The pauper was a school-master, and official as *• Sthooi- 
school-master (2) in the parish of Mel borne for ten year-., m 
During his continuance in the said school, Lady Betty 
Hastings conveyed by deed, inrolled, certain lands to 
trustees, and their heirs, to receive and pay the rents and 
profits inter alia , as follows: “ Also the yearly sum of 
10L to the charity school of Melbome, in the county of 
Derby, to be paid to the vicar there, for (he lime being,” 
which sum of 10I. the pauper received from the vicar of 
Melbome aforesaid, from the execution of the said deed, 
to the time of his death. By the court 1 “ A school- 
master is not an' office, but only an employment; and 
what interest the pauper had in the school, whether for 
hie, or otherwise, or how he was admitted to, or came to 
the employment, does not appear- The vicar is the 
person entitled to the iol.pet annum, and not chasing 
to teach the school himself, he paid it to this poor man 
as his deputy, which could not gain a settlement for any 
person whatever.” (3) 

On the first of October f 966, the \icarage of the pa- 3 * Curate oi 

, , „ „ 1^1 . *e<uic*t<red 

rish of Over was sequestered for three years, or till the hying, 
bishop should release the same. On the twelfth of Oc- 
tober aforesaid, the pauper was ofclaincd deacon, to sup- 
ply the cure during the sequestration. From the fifteenth 
of October aforesaid, to the fifth of June 17 68, he per- 
formed divine service as curate, and resided in the parish 
of Acton, by exchange, with Mr. M. w>ho paid him 5I. 
a-year for doing duty there, in addition to his salary of 

(1) Per Lord Kenyon, C.h Re* (3j Rex <». Melborne, Burr. 5 . C. 

■t. Whittlesea, 4 itrm Rep. 817, 24 j. ; from v'hentc the case is here 
ante, 553 stated, 1 Wds. S7, $, C. from wht*h 

(z) In the chanty school 5 see the the opimon of the court is pivctf* 
report, x W1I.87. 
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35I. a-yeaf, which was paid him by the churchwardens, 
who were the sequestrators of Over, until the first of Oc- 
tober 1769, when the sequestration ended. From June 
1768, to the first October 1769, the pauper did the 
duty as curate at Over, and resided there; but it did not 
appear that he had any* licence to the curacy of Acton. 
Lord Maqsfield : — u There is no colour for considering 
this as an annual office : it is no office at all.” Aston J. 
— “ You cannot call it an annual office, when the se- 
questration may be determined at any time.” (1) 

3. Mode of 3d. As it is unnecessary that the office should be of a 
immateUai! 1 parochial nature, it is equally so that the appointment 
should be in the parishioners. 

instances. Thus, the collector of duties on births and burials ap- 
pointed by the crown (2); a constable put in by the 
Icet (3) ; a tithing-man by the steward of a loot (4), or 
by the jurors (5) ; the clerk of the parish appointed by 
the parson (6); a sexton elected at a vestry by the pro- 
prietors of seats in the church or chapel (7), have been 
held to acquire settlements by serving these office^. 

4 Must be 4th. The office must be annual ; that is, the person 
appointed into it must be liable to execute the duties for 
a year at least 

Tuhing, The sessions found, that by a custom in the hundred 
yuAfty* * n parish of C. lies, the occupiers of small 

custom. y tenements serve the office of tithing-men for half a year 

(1 } Helsingtott t>. Ove«, Burr. S.C* ($) Re* * All Cannings, ante, 55*. 
See ante. Re* v. Wantage, &3.( V) ( 4 )* 

(a) Bisham v. Cook, ante, 533. fr). ' (6) Gaston v. Milwich, ante, 552. 

(3) Per Powe), I. Gatton v. Mil- ^(x), and see St. Maurice v. St. Mary 
wich,«trtt*»352. ft), Kailendar, Burr. S. C. %y, post. 557. 

* (4) Holy Trinity v. Garsmgton, (5). 

tf) Rex v. Liverpool, ante, 47 7 

only 



only at a time. The pauper served this office for one half 
year; and after an interval of twenty years, for another: 
he gained no settlement ; for by “ the custom here stated, 
it is no annual office*” ( i ) 

But it is not necessary that the office should be strictly 
annual, i. e> limited in duration to a year. A freehold 
office for lift?, as of sexton (2}, or parish clerk (3), are 
public annual offices within the net. 

5th. The office must exist within the parish where the 
party resides (but it may extend beyond it). Thus, a 
constable of a city, consisting of several parishes, the du- 
ties of the office being to be executed through all parts of 
the city, gains a settlement in the parish where he re- 
sult's (4). The warden of a borough, exercising the office 
in the parish where he Claimed a settlement, and in some 
others, gains a settlement, ($) 

So a person was elected sexton to the church or chapel 
of St. James, which, with part of the church-yard, stands 
in the parish of Walton, and the other part of the church- 
yard in the parish of Liverpool ; but no corpse was ever 
buried in that part of the church-yard in Liverpool parish 
whilst the pauper executed the office, although they are 
since. The inhabitants of Liverpool attend the church 
of St. James in a large proportion, and the sexton resided 
in Liverpool. Lord Kenyon C. J. “ The church-yard 
lies in two parishes, part of the office of the sexton con- 
sists in digging graves ; he gained a settlement in that in 
which he resided.” (6) 

(i)Cold Ashton v. Wood cheater, (4] Se. Maurice v. St Mary Kal- 
Burr, S. C. 444- See tlsaRexv. Bow, tendjr in Winchester, ante, 557. (6). 
8 Term Rep. 44J. (Jj St. Mary St. Lawrence in 

(a) Rex v. Liverpool, ante, 554. ( 4 j. Raiding, ante* j fj 7. ($}. 

(3) Gatton v. Milwich, awe, 55** (6) Rex^tiv<fpo$ f *ate,y5*#(*). 

(il, and the opinion of A<ton, I. Hei- 
smgton v. Over, ante, 336. (*). 
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The office need not extend over the whole parish* 

Thus, a tithing-man, whose tithing did not extend 
over the entire parisli* but comprehended the part wherein 
lie resided ( 1 ). The bailiff or aletaster of a borough, 
which borough w as not 011c fifth or sixth part of the pa- 
rish, acquired settlements. (2) 


SECT. II. 

Of the Election, Service, and Residence . 

The .9 and ro W. Ill* c. 11. expressly requires that a 
person residing under a certificate shall be legally placed 
in the office to gain a settlement; while the 3 & 4 
W. III. c. 1 1. refers merely to the party’s executing the 
office in fact, and is silent as to the manner in which he 
may obtain possession. 

J. H., while residing under a certificate, was told 
by his wife, on his return home, u that a person, whom 
he knew to be borsholder of the borough of W. in the 
pari«h of W. left a wooden tally for him, at his house, 
as tt token that he J. 1 1 . had been chosen, at the court- 
leet held for the manor, borsholder for the borough 
of W. ; but she had burnt the tally before his return 
home.” I. W* was not present at the court-leet,*nor 
did he know, of his own knowledge, that he was chosen 
borsholder ; and no record, or presentment of the jury 
of the leet, or any other evidence of his appointment or 
election, except what his wife told him, was produced at 
sessions. It appeared, that he never took the oath of 
office but that, within after, his wife had told 

(t) Fittleworth v, Pullborough, (a) Rex v. Whitchurch, ante, 55 2 . 
% JJottf 167* l’l- SIJ ' ' (xo); and see Wifigham v. Selling, 

Burr. S. C. 


*3 


him 
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him the tally had been left at his house, he executed one 
warrant of a justice of the peace for the county, directed 
to the borsholder of the borough, and for jthe year was 
willing and ready to execute the office. Lee C. J. — “ The 
act requires a legal placing in an annual office. It is 
stated, negatively, that there was no presentment, no ad- 
mission, nor swearing ; so that here is no foundation for 
supporting a legal placing. The evidence of being told 
of the tally is nothing that can merit any regard. The 
evidence of the legal placing in the office is found in 
the negative; for as no presentment was offered in 
evidence, we must take it that there was no presentment 
at all.” (1) 

Also under 3 & 4 W. III. c. 11. in a place where ComtaMe 
it is an immemorial custom to present all constables to ^j^c- 
serve for the tithing at the manor court- leel, one who L<>rcJ,n ^ lt> 
was sworn into the office, but never presented at any w u 
court-iect, was held not to gain a settlement. (2) 

But it seems, that where swearing into the office is ne- Sweating 
c cssary, and a person who resides tinder a certificate is up- Jj v J” 
pointed, and serves hifyear, he is legally placed therein, sufficient, 
although not sworn until half the year is expired* (3) 

When the officer is properly appointed, the actual ser- of tin- 
vice performed in theparish seems immaterial under either ^ 

statute (4). It is sufficient, if he is ready to do his duty suvireim* 
when called upon. nuteual 

But a great difference seems to exist between the sta- 
tutes 3 & 4 W- III. c. 11. and 9 & 10 W. III. c. it. 
as to the service which is to confer a settlement. 


(l) Wingham Sdli&gt, Burr. St. M«try Kalietidar in -Winchester, 
S C. 223. a Bott, *58. PI. 203. Fittleworth 

(a) Rex v. Wmterbourn, Burr. Pullborough, it. 167. PI. 213* 

S. C. 520, (4) Rex v. Liverpool, under 3 k 4 

(3) Holy Trinity «t>. Garsington, W, III. ante, 55*. (*). 

9,SS*> r S)i anJ St, Maurice 


Under 
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»y ^jDnder 3 & 4 W. III. a deputy gidfo^no settlement 
gSfjjf * *** Baf serving the office (1), fojp the act requires that he shall 
* 5 execute it for. himself and on hi* own account 

n*, 

Con«aW* ; X Even where the person is appointed to the office as 
1 Uced not as deputy, he gains no settlement if 

Be#, but w %e is placed, there, and serves fat, and on account of 

Eft: ' 

Account 


T. P, whilst he lived in Putney, was, M a court leet, 
sworn tithing-man for the manor "and parish in maimer 
following : w the jurors present to the office of tything- 
Tfcian faf the year ensuing M. J. A. Who, by leave of the 
cotot, puts ift' his plactf'F! P. muf he is ! sworn.” T. P. 
served the office, but 1, A* whose turn it was to furnish 
a tithing-man, paid all his expences attending the execu- 
tion thereof. Lord Mansfield : — “ The question is, whe- 
ther, the pauper served this office far himself, and on his 
***? The qUMqon is not, how he was 
rto it, but howffie served it! M. J. A. was the 


, and paid him all the tiXpertceS attending the execution of 
ifae office, and 4 4* rUefeiv^idflh^benefit of it, by being dis- 
charged ofd^]|Kgatian todne in this, his turn, there- 
for? be idwl A. It is true, that A. ‘was not liable 
for his ttfsconduct, for he was hot deputy to A., hut yet 
uted the office for A., and not far 




and Residence . 
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quo warranto, brought against him for executing the of- ‘ 
lice, yet it don’t follow that he executed it for himself, 
and on his own account, within the intent and meaning 
of this act.” (i) 


$6l 


But on the other hand, where a certificate man * iy 
serves an ollice by deputy, he gains a settlement under 
9 & io AV. III. e. ii. (2). A certificated person was 
chosen, and sworn in petty constable of the parish certified 
to, after being sworn in he declared he would not serve 
it himself, and Ik* employed a deputy to serve it for him, 
to whom he gave half a guinea for his trouble. lie was 
held thereby to gain a settlement, so iu to enable his 
apprentice to acquire one by service w ith him in that 
parish. (3) 


The service must be for one whole year. The pauper 
was chosen a tithing-mnn at a court-loot, and continued 
to execute his ollice lor live months, when becoming 
chargeable to the parish, an order of removal was made 
and executed, and the Court were of opinion, that he was 
well removed, and gained no settlement. (4) 


.SiM'viia 
irn :.r„b* 
IW i;lUK3 


The pauper, at a coijrt-leet Holden by adjournment 
for the manor and borough of C. on 1 6th November 1 792, 
was appointed to the office of a lota* ter of the borough, 
and duly sworn, according to the custom of the manor. 


(i) Rex v. 'All Cannings, Burr, of 8^9 W. 1 H. c. 30. amt 9 & 10 
S. C. 634. ante ,556. 5 . V. III. c. u. But JU-o, C. J.ob. 

(?.) Per Lee, J. St. Maurice v. St. f .rves; “ the 3 c < 4 W. .M, riiffcis 
Mary KdHcmi.tr, Burr. S. C. 34. frunr this act ; yet it would be odd to 
3) Rex v. Hope Mansellf Cdd. place him (the certificated pauper)- on 
1 <2. But a deputy is, in several in- " a different footing from other pauper i 
ranees, an tndeptndant officer. who are to gain settlements by 1!'. 5 

(4) Fittl* worth *>. Pullborough, exereUing annual offices, and that i>, 
Burr, S. C. 238. The pat per here for, and during a ye;*r,” 
resided under a certificate, by virtue 

VOC. I. 00 to 
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to execute the said office for one year tkefl wxt ^bning, 
dr until 1m should be lawfully di»charge4^0W thd^ame^ 
Ho accordingly entered upton arid executed suchoflfoe, 

„ unlit ijsi November 1 793, when at a blmil^r* court h olden 
by adjournment, a new officer was appointed in bi*> stead, 
lirnl sworn in the same manner. He gained no settle- 
ment, for the words of 3 \V, III. c. 1 f. s,6, are to be 
construed according to their plain and obvious meaning; 
and ‘he did not serve “ a whole year,” ( i) 

3. Of the It seems as if there must be a residence of forty ’days, 
udun" fe ~ llt k' as b * u the parish in which the office is executed (2) 
and the settlement claimed. No ciise has cOme before the 
court upon this ‘abject, although some may be conceded 
which might give rise to discussion- It is undetermined, 
therefore, whether 0 residence of forty days is sufficient, 
or whether the party should reside for the whole year? 
If die former is sufficient, which a residence at different 
periods will connect i Or, supposing the pauper to reside 
the first forty days after his appointment in A. where his 
office or charge is to be executed, and then to remove 
into some otlrer parish, but still discharging the duties of 
his office in A- during the remainder of his year, whither 
he would thereby gain a settlement in A,? * 


li) Rex v. Bow>'i Term Rep, 
K** 

(a) In St. MauriCu v St. Mny 
Katfeuder, as reported, 2 Const. 158. 

tit ft* tprtt Hardwick* is m ulc to 
wy, M that’ tin? court construed the 
^otds ik Ike fgUtvwn cr not 

us importing an olfice in the town or 
parish, but more largely any dfiie* 
whilt the person r^maihs in the $kna 
town or parish” » 

The report of the case, it) Burr, S, 
C. 27; has no vUch observation ; 'and 
•lie of both statutes repair*, 

3 


that he shall execute the office in nich 
pat ish. bcc the op nion of Lee, C. J. 
1‘ittleuouh v Pu’l ojuu w o, a Const. 
17 2. PI. Z%6. WIi*ue one was ap- 
pointed sexton by the proprietors pf a 
church or chapel, winch, with that 
part oi iliechuuli-yard in which bu- 
rials wcie h<d, was siiuatc m the pa- 
rish of W., and another p*rt of th* 
churgh-yard was situated in L. where 
tb« pauper jres'dcd, he gained a settle- 
ment in X,. Rex x . Liverpool, 3 T?un 
Rep. u8. ante, 559. (4}. 


If 
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If any flttflfe^JSdsfe^betw^en this species of 

hiring tad 'service, ’ 

detfceupon iol ,]per annum* orl , 

a man's earn estate,' the points hre tt&cictyd as to them, *4 
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SECT. HE 

Of the Proofs necessity (o esstullish this SetUd»ent. 

It wu» ue ucctss^^yw provry rsq-mat me 01.ftcg.4s an- p t fo& nc . 
mud, of a public'nahfre, anti to be executed in the parish. 

2d, That the party wd-. placed therein (t\ 3d, That 
,he served for the whole year. 4th, The residence. 

W, As ip the hind of office. Some are knoWngto the 1. Vmw 
law, so as (o inajce ft idmecessaiy ’to give cyWl^ ye of f*» 
their nature onc^duftM. , , Such is that" bf le, W 

which exists by conimdn Jaw ; collector bf the|p?d«tiM(, 
which is 'created by statute, (a) 

But offices of a local npjhibststhher tlepend, tst, upon »• Of » lo- 
charter or grant, which sbioujd bo.pi'odticcd,. if in exist* " nstwe ‘ 
race} or, id, upon immemorial usfige,. irffty bo 

ritbWn by the courts rolls of tlier mapor ($\ or anartefont 
customary of the place (4)) or ^»y in the pariah 
books fj)i or by persons Who arcncqoaintedwiah the du- ' 
ties, front having seen them eiaimedand exereford. 

(i) Qiutr* mujer 3 Sr 4 W. HI. e, trt . w Chufftn^^iioa. 

!eejpt»,4«0. • . t -AV - 

{%) See *». Cook, ^ Coast, t '(4) Oejtfi *7, tTtftmRep. 

167 4t0f Tiie colic oar td&in^.'Thmtnh %¥tm> 4 * 9 - 

cn b»nhs an£ biuials appointed by ^ {$) 4 T#«t» 

6 & 7 V. lit, c, 5 < - fcep/%, ' < ‘ 
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a. The ^ ad, It remains to Ik* decided, whether, in appeals re- 
to\u & C q P*‘ t ’* v 'rl ' cUlemoiits of this kind, the pauper should prove 
a regular tithe io the allic'*, as he miM do, if it ho ques- 
tion'd in an information in the uatuie of a avn %eu~ 
rauto; or wlr thir, acting in tiie offc'’, does not confer a 
fccttlunent under 3 & 4 \V. & M. c. n. or at least 
amount to ^iimajtnie evidence < fa legal appointment (i' f 
not only uude 1 that aei, hut under y L io \\ . III. which 
expresslj requires, diet the person should be legally placed 
in the alike to obtain one. 


In the case of a certificated person, where a pre .eminent 
ol the jury oi the hot wa. met^sun to (he appointment 
of a hoisholdi r, and no rccoul or presentment v hi uci 
in evidence, Lee, C. J. oh- * wed, Ck as no piesentmenl 
twi v (//fired in evidence, we n.mt take it, that tin re was 
no piescntment at all ?);'* and upon an u dietment 
against cluuehw aniens for refining to join with tht our- 
soers in making a poor rate, lVatl, C\ J. Ink), that an 
appointment of the mersooiv, under the hands and seals 
of two justices, must be piuhaed; for the umit if to 
judge whether it be sitfihmnt, (3) 

l'f^of of Jo- h proof seem- nrce^ser^ in ajf ca~< . where *hc mode 

* l1 0 f appointment depends. upon local ructoni, and although 

it may bo unnocoK-ary in otl-iif., it is at loa.st the salot 
mode of proceeding to adduce it. 


Cope? »f 
rccs'nU, and 
public iu- 

id umentff* 


^ Wherever the appointment depends upon a record, or 
written instrument, either the original, 01 an examined 
sworn copy, should be produced mc\idcncc.(4) 


{1) Set the opinion of BuHcIjJ. 
Berryman *#. Wise, ante 5^5. 

(ft) Wmgham v. Sdlings, Burr. 
S,C.ft»3. (i\ 

(3) Hex t*. Arnold, 1 Str. ici. If 
oversea 3 had byen irdiuiedjfmf 


of their having would have beon 
suHidcnt, iujr.1, i . ,i\ 

( 4 ) F 01 the law respecting cf'pcs 
under real, whuh lvve ht»h , il ary 
lefeiertce to the prcKtit si hjcct, see 
Bull. 1 . R P.226. 


The 



Of the Proqfs necessary to establish this Settlement. 

The principle which regulates the admission of copies When 
of public instruments is thus laid down by Lord Holt, - dcnce * 
C. J. — “ That wherever the original is of a public na- 
ture, and would be evidence, if produced, an immediate 
sworn copy thereof will be evidence ( i ) because, since 
these matters lie for the public sail faction, every man 
has a right to their /‘vidence, and in several places they 
cannot be at the same time. (2) 

Where a sworn copy is given in evidence, it. must eon- wj,. it 
tain u copy of the whole instrument, lor the precedent or tv T‘ tJ 
subsequent words or sentence may vary the sense. (3) 


In order to let in the evidence of a copy, it must be it™ 
proved 011 oath to have boon duly examined. This is l ,,ovc ‘** 
done by some person, usually the officer, who has the 
custody of tll^iKstruinent, reading it over while the wit- 
ness peruses the copy, and afterwards by the officer read- 
ing the copy while the witness holds the original, and 
observes whether it corresponds therewith. 


Circumstances attending the appointment which de- 
pend not upon custom? or written documents; such os 
the swearing in of the officer, &c. are to be proved by 
oral testimony. (4) 


(1} Lynch v. Clarke, 3 Salk. 154. 
Doug. 59;;. Bull. L. N. P. 22 8. 
ib. 147. .12 Vin. A hr. (A.b.Vi)' 

TiLrni '.7. Khcbbeare, a Wih. 366. 
Bin v\ Banow, Duut.. iji . Rex v. 
Lord George Gcidon, ib. jy.W 

(?) I..; .v t»j' tvid. jd Ed. 48- 

As to v. hen cc.-pit of private hut.u- 
lueuts axe adrni^ibte in evidence, see 
ante, J43- 04. 


(3) Bull. L. N. P. 22S. 2 -Ost. 173^ 
But this ouly meins, that an entire 
copy should be given of w iut relates to 
the tubject-matur ; ex. gr. If mi 
entry in the manor book.*, or copyhold 
rolls is rehed upon, 0 eompktsf copy of 
that particular entry mutt be proved, 
''cud not ( f the entire’ book,. or toils, 
’see BuiLL. 

(.1) Ante, Wot i. 436, 6t seq» 
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3 Proof of 
felrvmfc sp- 
ptf tttn,eut, 

4 Of resi. 
demc. 


C>f ^'hhmenl by anting an Office * 

Thi* prcc f 5 a.s also that of serving the office and resi- 
dence* depend upon the same rules as the establishment 
of any other fact necessary to any other kind of settle- 
ment. (r) 


't Ant*, 432 lb 530, 


T M> or 1 HE riKST \ CLOMP, 


hltkltd ky A. Stream I .aw Ptirter to IPs M »j 
Pjiaters Street, London. 






